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TRIAL  BY  JURY. 


History  and  Development. 


The  system  of  Trial  by  Jury  has  been  treated  by  various  writers, 
some  of  whom,  despairing  of  clearing  away  the  mist  in  which  its  origin 
and  early  history  are  enveloped,  have  declared  that  “ Its  origin  is  lost 
in  the  night  of  time ; ” that  “ It  is  of  a tradition  so  high  that  nothing  is 
known  of  its  origin,”  or  that  it  is  ‘‘  a trial  that  has  been  used  time  out 
of  mind  in  this  nation  (England)  and  seems  lo  have  been  coeval 
with  the  first  civil  government  thereof;”  while  others  after  much 
profound  research  and  learned  discussion  have  come  to  very  different 
conclusions  on  the  subject. 

The  origin  of  the  system  has  been  attributed  to  the  ancient 
German  courts,  to  those  of  Scandanavia,  to  the  dicasts  at  Athens,  to 
the  judices  at  Rome,  to  the  Anglo-Saxon  compurgators,  and  to  the 
judicial  practice  of  the  Normans. 

Among  the  Germans,  the  smallest  territorial  division  for  judicial 
purposes  seems  to  have  been  the  mark  or  vicus, — several  vici 
constituting  a gau  or  pagus, — and  the  courts  of  justice  in  their  earliest 
form  were  composed  of  the  freemen  of  the  districts,  who  had  a right 
to  be  present,  and  were  liable  to  a fine  if  they  did  not  attend.  The 
graf  or  count,  who  was  also  called  ‘‘comes”  and  “missus  regis,”  was 
president  of  the  court,  but  had  no  voice  in  the  decision.  The  members 
of  the  court  determined  all  questions  of  law  and  of  fact.  As  the  law 
became  more  technical,  and  the  cases  brought  before  the  courts  more 
complicated,  changes  were  introduced. 

There  was  also  a national  assembly  at  which  all  the  freemen  were 
entitled  to  be  present.  To  this  popular  assembly,  or  council  of  the 
civitas,  were  committed  the  deliberation  and  decision  of  all  important 
State  affairs,  such  as  the  making  of  war  and  peace,  and  the  election  of 
the  principes^  who,  m time  of  war,  were  military  leaders  and,  in  time  of 
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peace,  magistrates  for  the  administration  of  justice  in  the  vici  and 
pagi.  The  national  council  was  also  a high  court  of  justice,  and 
determined  the  punishment  in  capital  offenses.  The  office  of 
princeps  in  the  local  courts  of  the  vicus  and  pagus,  was  still  that  of 
president  of  the  court  rather  than  that  of  judge.  He  had  a hundred 
assessors  that  assisted  him  with  their  advice  and  authority. 
Tacitus  says:  “Eligunturin  iisdem  conciliis  et  principes,  qui  jura  per 
pagos  vicosque  reddunt  Centeni  singulis  ex  plebe  comites  concilium 
simul  et  auctoritas  adsuiit.” 

Throughout  Scandanavia  the  chief  characteristic  of  the  legal 
tribunals  was  that  they  were  composed  of  twelve  men,  who,  when  their 
services  were  required,  were  summoned  from  the  body  of  the  people. 
These  twelve  men  determined  upon  oath  the  questions  in  dispute. 
The  decision  was  that  of  the  majority,  and  although  trial  by  battle  was 
also  in  use,  and  afterwards  compurgation,  and  the  trial  by  ordeal,  the 
earliest  mode  known  to  history  was  that  of  trial  by  sworn  judges,  and 
minute  regulations  were  drawn  up  for  the  guidance  of  the  jurors. 

At  Athens,  the  court  or  council  of  the  Areopagus  was  an  institution 
of  very  remote  antiquity,  which  acted  as  a criminal  tribunal,  trying 
cases  of  wilful  murder,  of  arson,  and  of  poisoning.  Solon  enlarged  its 
functions,  but  Pericles  diminished  its  powers  and  circumscribed  its 
sphere  of  action.  But  while  the  Areopagus  was  a court  of  criminal 
jurisdiction,  the  Heliaea  was  the  popular  court  for  the  trial  of  those 
who  were  charged  with  the  commission  of  public  crimes,  especially 
political  offenses.  It  was  composed  of  six  thousand  men,  called 
Heliasts  or  Dicasts,  chosen  annually  from  the  body  of  the  free  citizens, 
specially  convoked  and  sworn  for  the  purpose  of  trying  those  who 
were  accused.  They  must  be  in  the  full  enjoyment  of  the  franchise 
and  not  under  thirty  years  of  age.  They  were  the  sole  judges  both  of 
law  and  of  fact.  It  is  to  be  particularly  noticed  in  this  connection  that 
these  judges  or  jurors  were  chosen  from  the  body  of  the  citizens,  and 
that  they  had  to  take  an  oath  to  decide  according  to  the  decrees  of 
the  people. 

In  the  early  history  of  Rome,  criminal  trials  were  held  by  the 
king  with  the  assistance  of  a council.  After  the  expulsion  of  the 
kings,  the  duty  of  holding  such  trials  fell  to  the  lot  of  the  consuls,  but 
they  did  not  long  retain  the  power,  for  by  a law  of  Valerius  Poblicola, 
the  popular  assembly  became  the  court  of  trial  in  the  case  of  those 
who  were  accused  of  the  commission  of  any  crime.  Afterwards  per- 


5 


manent  courts  were  established.  The  praetors  were  presidents  of 
these  courts,  and  a select  number  of  judices  was  assigned  to  each. 
The  judices  were  not  trained  lawyers,  but  private  citizens  who  were 
called  upon  to  hear  the  parties  to  a suit  and  to  assertain  the  facts  in 
disputed  cases.  The  lex  Calpurnia  de  Peacniis  established 

what  was  termed  the  Album  Judicum  Selectorum^  which  was  a list, 
made  out  by  the  praetor  at  the  beginning  of  his  term  of  office,  of 
judices  selected  from  the  body  of  the  elves ^ making  up  the  order  from 
which  the  judices  were  chosen.  They  were  taken  from  the  order  of 
the  Senators  until  Caius  Gracchus  in  123,  B.C.,  caused  a law  to  be 
passed  excluding  the  Senatorial  order  from  the  Album  Judicum  Selec- 
torum,  and  conferring  this  privilege  on  the  Knights  alone.  In  70,  B.C., 
it  was  enacted  by  a lex  Aurelia,  that  the  judices  should  be  chosen  from 
the  three  classes  of  Senators,  Equites  and  Tribuni  Aerarii.  Julius 
Caesar  excluded  the  Tribuni  Aerarii,  but  they  were  restored  by  Mark 
Antony.  By  the  lex  Servilia,  the  judices  must  be  over  thirty  years  of 
age  and  below  sixty.  The  age  was  afterwards  reduced  to  twenty-five, 
and,  in  the  time  of  Augustus  they  might  be  chosen  from  the  age  of 
twenty  upwards.  The  number  of  judices  on  a trial  varied.  Cicero 
delivered  his  oration,  Pt'o  Quintio,  before  one  judex,  assisted  by  a 
Consilium.  Fifty-one  judices  sat  on  the  trial  of  Milo,  and  seventy-two 
on  the  trial  of  Gabinius.  When  the  plaintiff  {actor)  came  before  the 
praetor  or  other  migistrate  having  jurisdiction,  he  made  his  complaint, 
and  the  defendant  {reus)  answered  it.  The  praetor  then  referred  the 
case  to  the  judex  or  judices  to  determine  the  facts.  The  praetor 
usually  stated  what  conclusions  of  law  followed  from  certain  con- 
clusions of  fact.  The  judex  was  on  oath,  and  was,  by  the  terms  of 
the  formula  in  which  the  suit  had  been  brought  before  the  magistrate, 
bound  to  try  the  questions  of  fact,  and  those  only ; he  was,  however, 
allowed  to  claim  and  receive  the  advice  of  the  praetor  on  points  of  law. 
If  the  judex  assumed  the  right  to  decide  on  what  was  not  before  him, 
or  touched  upon  collateral  matter,  he  was  said  litem  suarn  facere^  and 
was  liable  to  be  punished  for  his  mistake.  With  the  announcement  of 
his  decision,  his  authority  and  power  in  the  suit  ended.  He  had  no 
executory  power.  It  was  the  duty  of  the  praetor,  to  see  the  sentence 
carried  out. 

Among  the  Anglo-Saxons,  a person  accused  of  a crime  might 
support  his  own  oath,  by  the  oath  of  a certain  number  of  his  friends 
and  acquaintances.  Those  who  so  supported  the  oath  of  the  defend- 
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ant  in  an  action,  were  the  compurgators  of  the  Saxons  and  other 
Teutonic  nations.  They  must  be  taken  from  the  neighbourhood 
where  the  accused  lived.  They  swore  to  their  belief  in  the  credibility 
and  innocence  of  the  accused,  rather  than  to  their  knowledge  of  what 
had  actually  taken  place.  The  number  of  compurgators  varied,  accord- 
ing to  the  rank  of  the  parties  and  to  the  nature  of  the  crime  with 
which  the  person  put  on  trial  was  charged,  but  the  usual  number  was 
twelve.  When  a man  swore  that  he  was  not  guilty,  and  got  a suf- 
ficient number  of  his  relations  and  neighbours  to  swear  that  they  be- 
lieved him,  he  was  acquitted.  It  was  soon  found  that,  when  a man 
was  allowed  to  choose  his  compurgators,  it  was  generally  no  difficult 
task  to  get  the  requisite  number  among  his  kindred  and  neighbours 
who  were  ready  to  swear  that  they  believe  d him.  In  this  way  the 
guilty  sometimes  easily  escaped  conviction.  To  check  this  evil,  we 
find  that  later  in  Anglo-Saxon  times,  the  person  making  the  accusation 
was  allowed  to  name  a certain  number  of  the  kinsmen  and  neighbours 
of  the  defendant,  and  out  of  these  the  accused  was  allowed  to  choose 
his  compurgators.  In  certain  cases  the  persons  from  whom  the  com- 
purgators were  to  be  chosen,  were  named  by  the  reeve  of  the  district. 
Compurgation  was  allowed  not  only  in  criminal  actions  but  also  in 
civil  cases  for  debt.  In  cases  of  open  violence,  or  when  the  proofs  of 
guilt  were  perfectly  clear,  compurgation  was  not  allowed.  If  the  ac- 
cused was  unable  to  find  a sufficient  number  of  compurgators,  he  lost 
his  suit  in  a civil  action  or  was  convicted  in  a criminal  one.  Both 
parties  to  a suit  might  bring  compurgators  to  support  their  own 
statements.  The  number  of  compurgators  was,  therefore,  in  some 
instances  very  great.  In  one  recorded  case  upwards  of  a thousand 
compurgators  attended.  A man  of  evil  reputation  was  compelled  to 
produce  three  times  the  usual  number  of  compurgators.  Thus  we  see 
that  it  was  intended  that  those  who  came  forward  to  support  by  their 
oaths  a party  to  a suit  “ should  be  residents  of  the  vicinage,  witnesses 
of  the  defendant’s  previous  life,  and  competent  to  estimate  the  proba- 
bility of  his  exculpatory  oath.” 

If  we  bear  in  mind  that  the  members  of  a jury,  were  originally, 
merely  witnesses  to  the  fact,  and  that  they  were  taken  from  the  county 
where  the  crime  h«,d  been  committed,  or  the  cause  of  action  had  arisen, 
we  may  see  that  the  functions  of  the  early  jurors  bore  some  resem- 
blance to  the  functions  of  the  compurgators,  who  must  know  the  party 
for  whom  they  appear,  and  must  be  taken  form  the  neighbourhood  in 
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which  he  lived  The  number  of  the  jury  also  corresponded  to  the 
usual  number  of  the  compurgators  in  ordinary  cases.  Notwithstand- 
ing these  resemblances  of  the  one  system  to  the  other,  we  are  not  war- 
ranted in  coming  to  the  conclusion  that  trial  by  jury  in  the  modern 
sense,  existed  among  the  Anglo-Saxons.  Mr.  Forsyth  says  : — “ It  may 
be  confidently  asserted  that  trial  by  jury  was  unknown  to  our  Anglo- 
Saxon  ancestors ; and  the  idea  of  its  existence  in  their  legal  system 
has  arisen  from  a want  of  attention  to  the  radical  distinction  between 
the  members  or  judges  composing  a court,  and  a body  of  men  apart 
from  that  court,  but  summoned  to  attend  it  in  order  to  determine  con- 
clusively the  facts  of  the  case  in  dispute.  This  is  the  principle  on 
which  is  founded  the  intervention  of  a jury ; and  no  trace  whatever 
can  be  found  of  such  an  institution  in  Anglo-Saxon  times." 

According  to  the  same  writer,  trial  by  jury  was  not  in  existence 
during  the  reigns  of  the  Anglo-Norman  Kings,  William  I.,  William 
Rufus,  Henry  I.  and  Stephen.  ‘‘  But  although  the  jury,  properly  so 
called,  does  not  yet  seem  to  have  been  in  existence,  we  find  in  the 
narratives  of  several  suits,  which  came  before  the  courts  in  these  reigns, 
distinct  traces  of  a mode  of  trial  which  easily  paved  the  way  for  the 
introduction  of  that  system."  The  principle  embodied  in  this  mode  of 
trial  was  “ that  disputed  questions  should  be  determined  by  the  voice 
of  sworn  witnesses  taken  from  the  neighbourhood,  and  deposing  to  the 
truth  of  what  they  had  seen  or  heard." 

Some  writers  believe  that  the  judicium  par  him  of  section  thirty-nine 
of  Magna  Charta  contains  a distinct  reference  to  trial  by  jury.  But 
those  who  have  most  thoroughly  investigated  the  subject  do  not 
support  this  view.  Section  thirty-nine  reads  : — Nullus  liber  homo 
capiatur,  vel  imprisonetur,  aut  dissaisiatur,  aut  utlagetur,  aut  exuletur, 
aut  aliquo  modo  destruatur,  nec  super  eum  ibimus,  nec  super 
eum  mittemus,  nisi  per  legale  judicium  parium^  vel  per  legem 
terrae.  The  expression,  unusquisque  per  pares  snos  judicandus 
est  et  ejusdem  provinciae,  occurs  in  the  compilation  known  as 
Leges  Henrici  Primi^  and  these  words  are  said  to  have  been  taken  from 
the  Capitularies  of  Louis  IX.  of  France,  in  which  country,  trial  by  jury 
did  not  at  that  time,  nor  for  a longtime  after,  exist.  In  Magna  Charta 
itself  we  read  of  juratores,  and  the  phrase  veredictum  legalium  hominumy 
and  other  such  terms  by  which  a jury  is  clearly  indicated,  are  to  be 
found  in  the  law  language  of  the  time.  The  term  judicium  could  not 
properly  be  applied  to  the  verdict  of  a jury,  but  is  quite  appropriate  to 
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the  sentence  passed  by  a judge.  Hence,  we  find  it  stated  that  “ the 
judicium  parium  was  the  peculiar  and  well  known  feudal  process,  by 
which  the  lord  with  his  vassals  sat  to  try  questions  of  title  between 
others  of  his  vassals.  It  is  quite  possible,  however,  that  the  alterna- 
tive phrase, legem  terrae,  was  intended  to  indicate  trial  by  jury.” 

That  mode  of  trial  of  which  mention  has  already  been  made  as 
existing  in  the  time  of  the  Anglo-Norman  kings,  namely,  the  selection 
from  the  neighbourhood  where  the  dispute  had  arisen,  of  a certain 
number  of  men — probi  homines — who  upon  oath  testified  to  the  truth 
of  facts  coming  within  their  own  knowledge,  was  easily  converted  into 
the  system  of  Recognition  by  Sworn  Inquest  regularly  established  by 
Henry  11.  The  Inquest  by  Sworn  Recognitors  has  been  appropriately 
and  truly  called  “the  historic  progenitor  of  the  existing  Jury.” 

This  system  of  Sworn  Inquest  is  said  to  have  existed  in  Normandy, 
and  to  have  been  established  under  the  Carolingian  king^.  In  regard 
to  it  Bishop  Stubbs  has  said  ; “ The  truth  seems  to  be  that  the  inquest 
by  sworn  recognitors  is  directly  derived  from  the  Frank  Capitularies, 
into  which  it  may  have  been  adopted  from  the  fiscal  regulations  of 
the  Theodosian  Code,  and  thus  own  some  distant  relationship  with  the 
Roman  jurisprudence.” 

The  chief  sources  to  which  the  origin  of  trial  by  Jury  has  been 
referred,  have  now  been  very  briefly  sketched.  But  whether  the 
fundamental  principle  of  the  system  has  been  derived  from  any  of 
these  sources  or  not,  it  may  be  safely  stated  that  trial  by  jury,  in  its 
present  form  at  least,  is  really  of  native  growth.  This  is  the  opinion 
of  late  writers  who  have  given  careful  consideration  to  the  subject. 
Taswell-Langmead  when  describing  the  system  of  Inquest  by  Sworn 
Recognitors  writes  : — “ But  whatever  may  be  the  remote  source  of  this 
institution,  out  of  which  Trial  by  Jury  grew — a question  after  all  chiefly 
of  antiquarian  interest — whether  we  regard  the  institution  as  a modifi- 
cation of  the  old  English  judical  system,  or,  with  far  greater  reason, 
as  an  inheritance  derived  through  the  Normans  from  the  Carolingian 
kings,  two  points  are  in  any  case  clear  : (i.)  The  system  of  inquest 
by  sworn  recognitors,  even  in  its  rudest  and  simplest  form,  appears 
for  the  first  time  in  England  subsequently  to  and  shortly  after  the 
Norman  Conquest.  (2.)  This  system  was  in  England,  from  the  first, 
worked  in  close  combination  with  the  previously  existing  procedure  of 
the  shire-moot,  and  in  its  developed  form  of  ‘ Trial  by  Jury  ’ is  dis- 
tinctly and  exclusively  an  English  institution.” 
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There  is  an  ordinance  of  the  reign  of  Ethelred  II.  (A.D.  978- 
1016)  which  enacts  that  “A  gemot  be  held  in  every  wapentake  ; and 
the  twelve  senior  thanes  go  out  and  the  reeve  with  them,  and  swear 
on  the  relic  that  is  given  to  them  in  hand,  that  they  will  accuse  no 
innocent  man,  nor  conceal  any  crime.”  This  has  been  held  by  some 
to  mean  that  the  twelve  thanes  were  to  act  as  judges  of  the  gemot  or 
court,  by  others,  that  they  were  public  prosecutors,  or,  in  other  words, 
that  they  constituted  a jury  of  accusation,  corresponding  to  the  mod- 
ern grand  jury.  This  latter  view  seems  to  be  the  preferable  one.  We 
are  told  that  the  guilt  or  innocence  of  the  persons  accused  had  still  to 
be  determined  by  compurgation  or  by  the  ordeal,  and  in  the  time  of 
Henry  I.  we  find  numerous  references  to  the  judices  and  juratores  of 
the  shire  and  hundred  courts.  It  is  supposed  that  under  one  or  other 
of  these  names  the  jury  of  presentment  is  indicated.  It  is  likely  that 
this  jury  of  presentment  continued  in  use  after  the  Conquest,  until  the 
reign  of  Henry  II. 

The  first  mention  of  a jury  in  the  statute  law  of  England  both  for 
“ criminal  presentment  ” and  for  “civil  inquest  ” occurs  in  the  Consti- 
tutions of  Clarendon,  A.D.,  1164,  although  it  would  seem  that  such  a 
form  of  trial  had  been  gradually  growing  in  favor  before  that  time. 
It  was  there  provided  that  when  no  one  was  willing  to  accuse 
a powerful  layman  who  was  subject  to  the  bishop’s  jurisdiction, 
the  sheriff,  at  the  request  of  the  bishop,  should  “ swear  twelve 
lawful  men  of  the  neighbourhood  to  tell  the  truth  according  to 
their  conscience.”  In  the  same  constitutions  it  is  enacted  that  in 
disputes  as  to  land  between  laymen  and  clerks,  the  chief  justice  should 
decide  “ by  the  recognition  of  twelve  lawful  men,”  whether  the  land 
was  held  by  feudal  or  by  eleemosynary  tenure. 

The  advantages  of  trial  by  sworn  recognitors  in  civil  cases  came 
to  be  gradually  appreciated,  and  thus  the  way  was  paved  for  the  Grand 
Assize  of  Henry  H.  This  assize  is  described  by  Glanvill  as  a royal 
boon  conferred  on  the  people,  with  the  counsel  and  consent  of  the 
lords,  to  relieve  freeholders  from  the  hardship  of  defending  the  title  to 
their  lands  by  the  doubtful  issue  of  trial  by  battle.”  By  the  Grand 
Assize  the  defendant  might  choose  between  wager  of  battle  and  the 
recognition  of  a jury  of  twelve'  sworn  knights  of  the  neighbourhood, 
summoned  by  the  sheriff  for  the  purpose  of  trying  the  case.  Of  the 
Grand  Assize,  Forsyth  says  : — “ In  it  we  first  find  the  jury  in  its  dis- 
tinct form,  but  the  elements  of  which  it  was  composed  were  all  familiar 
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to  the  jurisprudence  of  the  time,  and  we  shall  see  that,  except  as 
regards  its  definite  constitution,  it  involved  no  idea  novel  to  the  minds 
of  our  ancesters.”  This  Assize  seems  to  have  been  limited  to  the 
trial  of  questions  concerning  the  recovery  of  lands  of  which  the  com- 
plainant had  been  dispossessed,  rights  of  advowson,  and  claims  of 
vassalage  affecting  the  civil  status  of  the  defendant. 

Under  the  Magna  Assisa  the  court  issued  a writ  to  the  sheriff 
ordering  him  to  summon  four  knights  from  the  neighbourhood  in 
which  the  land  in  dispute  lay.  These,  when  duly  sworn,  proceeded  to 
choose  twelve  lawful  knights  who  were  most  cognizant  of  the  facts 
(qui  melius  veritatem  sciant,)  The  defendant  had  the  right'  to  be 
present  at  the  choosing  of  the  twelve  jurors,  and  he  might  for  good 
reason,  take  exception  to  any  of  them.  When  the  twelve  were  duly 
chosen,  they  were  called  before  the  court,  and  put  upon  oath  that 
they  would  not  say  anything  false,  nor  knowingly  conceal  the  truth.” 
The  jurors  were  guided  entirely  by  their  own  knowledge  of  the  matter 
in  dispute.  If  all  were  ignorant  of  the  facts,  they  were,  upon  testifying 
their  ignorance  to  the  court,  dismissed,  and  others,  who  did  know 
the  facts  were  chosen.  If  only  some  of  them  were  ignorant  of  the 
facts,  these  were  removed  and  others  put  in  their  place,  or  others  were 
added  until  twelve  were  found  who  would  agree  upon  a verdict,  and 
their  concurrent  decision  was  conclusive,  and  no  action  could  after- 
wards be  brought  upon  the  same  claim.  “ Lites  per  magnam  assisam 
domini  Regis  legitime  decisae  nulla  occasione  rite  resuscitantur  impos- 
terum.”  The  process  of  adding  to  the  jury  for  the  purpose  of  getting 
twelve  jurors  to  agree  on  a verdict  was  called  “afforcing  the  assize.” 

Under  other  assizes — the  most  important  of  which  was  the  “ assize 
of  novel  disseisin  ” — in  actions  to  determine  the  mere  possession  of 
land,  and  not  the  absolute  right  to  it,  the  sheriff  himself  chose  twelve 
knights  or  freeholders  of  the  neighbourhood,  and  these  were  sworn  to 
try  the  question.  Under  whatever  assize  a disputed  claim  was  tried, 
the  recognitors  founded  their  verdict  upon  their  own  knowledge,  gained 
through  what  they  themselves  had  seen  or  heard,  or  by  the  words  of 
their  fathers,  or  by  such  words  as  they  are  bound  to  have  as  much 
confidence  in  as  if  they  were  their  own — ‘^Ad  scientiam  autem  eorum 
qui  super  hoc  jurant  inde  habendam,  exigitur  quod  per  proprium 
visum  suum  et  auditum  illius  rei  habuerint  notitiam,  vel  per  verba 
patrum  suorum  et  per  talia  quibus  fidem  teneantur  habere  ut  propriis.” 
In  all  these  proceedings  by  assize  the  jurors  themselves  were  the  wit- 
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nesses,  and  hence  they  were  summoned  from  the  neighbourhood  in 
which  the  dispute  had  arisen,  and  those  only  who  knew  the  facts  were 
chosen.  This  constitutes  the  chief  difference  between  the  ancient  and 
the  modern  jury.  The  early  jurors  were  themselves  the  witnesses,  the 
members  of  the  modern  jury  are  guided  by  evidence  produced  before 
them  by  sworn  witnesses  who  are  not  a part  of  the  jury. 

The  next  important  step  in  the  development  of  the  jury  system 
was  that  taken  at  the  assize  of  Clarendon,  A.D.  ii66,  when  the  prin- 
ciple of  recognition  by  jury  was  extended  to  criminal  cases.  It  was 
there  enacted  that  in  every  county,  twelve  men  of  every  hundred,  and 
four  men  from  each  township,  should  be  sworn  to  present  in  the  county 
court  all  reputed  criminals  within  their  district.  This  was  a revival 
and  an  expansion  of  the  system  of  presentment  already  referred  to  as 
existing  in  the  time  of  Ethelred  II. 

By  the  statute  of  Northampton,  1176,  A.D,  the  justices  were 
directed,  when  a lord  refused  to  give  to  the  heir  the  seizen  of  his 
deceased  ancestor,  “ to  cause  a recognition  to  be  made  by  means  of 
twelve  lawful  men  as  to  what  seizen  the  deceased  had  on  the  day  of 
his  death.”  They  were  also  to  inquire  in  the  same  manner  in  case  of 
novel  disseisin.  By  the  articles  of  visitation,  1194,  A.D.,  further  reg- 
ulations were  made  respecting  the  election  and  constitution  of  the  jury 
of  presentment.  The  mode  of  choosing  the  jurors  was  assimilated  to 
that  already  in  use  for  nominating  the  recognitors  of  the  grand  assize. 
Taswell-Langmead  writes  : — “ From  this  developed  jury  of  present- 
ment our  present  grand  jury  has  historically  descended.” 

It  was  found  that  often  justice  could  not  be  obtained  by  means  of 
the  grand  jury — the  first  jury,  or  that  of  presentment — and,  therefore, 
a custom  was  introduced,  which  gradually  grew  in  favor,  of  allowing  a 
second  jury  to  confirm  or  to  traverse  the  decision  of  the  first  jury.  In 
this  way  came  into  existence  as  distinct  from  the  accusing  jury,  the 
petit  or  trial  j ury,  which  in  the  course  of  time  has  become  of  much  more 
importance  than  the  inquest  jury  from  which  it  sprung.  The  custom 
of  having  the  trial  before  a jury  different  from  that  of  accusation, 
appears  to  have  first  come  into  use  in  the  following  way  : — The  twelve 
thanes,  previously  mentioned,  constituted  a jury  of  accusation,  and 
the  guilt  or  innocence  of  the  accused  had  to  be  determined  by  com- 
purgation, or  by  ordeal.  When  these  were  falling  into  disuse,  the  trial 
before  a second  or  petit  jury  seems  to  have  arisen  as  an  alternative  to 
these  modes.  A person  accused  by  the  inquest  of  the  hundred  was 
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allowed  to  have  the  charge  tried  by  another  jury.  The  person  accused 
was  not  at  first  entitled  to  this  as  a matter  of  right,  “ but  rather  by  the 
king’s  grace  and  favor,  to  be  purchased  by  the  payment  of  a certain 
sum  of  money  or  a gift  of  chattels,  the  value  of  which  varied  according 
to  the  circumstances  of  the  case.”  It  may  be  doubtful  whether  the 
origin  of  the  trial  or  petit  jury,  as  distinct  from  the  accusing  jury,  is 
that  which  has  just  been  stated  or  not,  but  it  is  certain  that  it  came  to 
be  in  general  use  in  the  reign  of  Henry  III. 

Early  in  the  history  of  legal  transactions,  special  witnesses  often 
attested  deeds  and  certain  other  writings.  In  the  reign  of  Henry  III. 
these  witnesses  were  sometimes  summoned  by  the  sheriff  along  with 
the  jury.  The  general  opinion  is  that  the  witnesses  constituted  a part 
of  the  jury.  Mr.  Forsyth,  however,  expresses  a doubt  whether  the 
attesting  witnesses,  although  summoned  at  the  same  time  as  the  jury, 
formed  a part  of  the  jury  panel,  or  not.  His  doubt  is  based  on  certain 
passages  that  he  cites  from  Fleta,  a legal  treatise  written  in  the  reign 
of  Edward  I.,  and  on  the  language  of  the  statute,  12  Edward  II.,  ch.  2. 
The  truth  seems  to  be  that  at  first  the  witnesses  actually  formed  a part 
of  the  jury,  but  that  in  the  course  of  time  they  became  separated.  It 
is  certain  that  the  separation  was  complete  in  the  reign  of  Edward  HI. 
In  the  twenty-third  year  of  his  reign  mention  is  made  of  witnesses 
giving  evidence  before  the  jury,  but  having  no  voice  in  the  verdict. 
Speaking  of  this  fact  an  author  already  quoted  says,  “ This  is  the  first 
indication  of  the  jury  deciding  on  evidence  formally  produced  in 
addition  to  their  own  knowledge,  and  forms  the  connecting  link  between 
the  ancient  and  the  modern  jury.” 

As  the  use  of  juries  became  more  general,  other  witnesses,  besides 
those  attesting  deeds,  began  to  be  summoned  to  give  evidence  for  the 
information  of  the  jurors.  Early  in  the  reign  of  Henry  IV.  the 
witnesses  were  required  to  give  their  testimony  before  the  bar  of  the 
court  in  order  that  improper  evidence  might  be  excluded,  and  in  the 
eleventh  year  of  the  reign  of  that  Sovereign,  we  find  the  judges  declare 
“ that  the  jury,  after  they  were  sworn,  ought  not  to  see,  or  take  with 
them  any  other  evidence  than  that  which  was  offered  them  in 
open  court.”  A case  is  on  record  in  which  the  verdict  of  the  jury  was 
set  aside  because  the  plaintiff  sent  in  privately  with  one  of  the  jurors, 
when  they  retired  to  deliberate,  a document  that  had  not  been  pro- 
duced in  evidence  nor  delivered  to  them  by  the  court. 


As  a result  of  the  control  exercised  by  the  judges  over  the  evi- 
dence delivered  to  the  jury,  there  grew  up  the  system  of  the  rules  of 
evidence  ; and  the  practice  of  examining  witnesses  openly  at  the  bar 
of  the  court  made  the  profession  of  the  advocate  of  greater  importance. 
From  this  time  “witnesses  were  examined,”  writes  Starkie,  “and 
cross-examined  in  open  court;  the  flood-gates  of  forensic  eloquence 
were  opened,  and  full  scope  given  to  the  advocate  to  exercise  his 
ingenuity  and  powers  of  persuasion  on  the  jurors  to  whose  direction 
the  power  of  judging  on  matters  of  fact  was  now  entrusted.” 

We  learn  from  Chief  Justice  Fortesque’s  treatise,  “ De  Laudibus 
Legum  Angliae,”  that  in  his  time — about  the  middle  of  the  fifteenth 
century — the  mode  of  procedure  before  a jury  by  viva  voce  evidence 
was  substantially  the  same  as  in  our  own  day. 

Although  witnesses  were  summoned  and  gave  their  evidence 
openly,  juries  had  for  a long  time  the  right  to  be  guided  in  their 
decision  by  their  own  knowledge  of  the  matter  in  dispute.  They  might 
bring  in  a verdict  even  if  no  proofs  were  produced  by  either  party  to 
the  suit,  “For,”  writes  Blackstone,  “the  oath  of  the  jurors  to  find 
according  to  their  evidence  was  construed  to  be,,  to  do  it  according 
to  the  best  of  their  own  knowledge.”  There  was  an  old  legal  doctrine 
“that  the  evidence  in  court  is  not  binding  evidence  to  a jury.”  The 
jury,  therefore,  might  act  on  their  own  knowledge,  and  “give  a verdict 
in  direct  opposition  to  the  evidence,  if  they  so  thought  fit.”  In  the 
first  year  of  the  reign  of  Queen  Anne  it  was  decided  that  if  the  jurors 
gave  a verdict  based  on  their  own  knowledge,  the  court  should  be 
informed  of  this  fact,  in  order  to  have  the  jurors  sworn  as  witnesses  ; 
and  in  the  reign  of  George  I.  a case  came  up  that  “ at  length  put  an 
end  to  all  remains  of  the  ancient  functions  of  jurors  as  recognitors.” 
At  present  the  verdict  of  the  jury  must  be  founded  on  the  evidence 
produced  before  them  during  the  trial.  Mr.  Forsyth  says,  “And  now, 
so  different  is  the  principle  on  which  the  jury  find  their  verdict,  that 
it  would  be  a reason  for  a new  trial  if  they  were  told  by  the  presiding 
judge  to  take  into  account,  and  be  guided  by  their  own  knowledge  of 
facts  derived  from  any  source,  independent  of  the  evidence  before 
them.”  And  so  was  the  law  laid  down  in  A.D.  i8i6,  by  Lord  Ellen- 
borough  in  a libel  case  in  connection  with  the  Luddite  riots. 

When  the  jurymen  themselves  were  the  witnesses,  it  was  necessary 
that  they  should  be  summoned  from  the  vicinage  or  hundred  in  which 
the  cause  of  action  had  arisen,  but  when  the  jury  ceased  to  be  wit- 


nesses,  this  rule  after  various  modifications,  was,  in  all  civil  actions, 
abolished  in  England  in  the  reign  of  George  II.,  and  now,  by  6 George 
IV.  ch,  50,  the  jurors  need  only  be  “ good  and  lawful  men  of  the  body 
of  the  county.”  In  this  country  the  law  is,  on  this  point,  the  same  as 
the  law  in  England. 

When  the  jurors  were  the  witnesses,  if  they  gave  a wrong  verdict 
the  inference  was  that  they  were  guilty  of  perjury  ; and,  therefore,  at 
common  law  they  were  liable  to  the  writ  of  attaint.  At  first  this  mode 
of  trial  was  restricted  to  pleas  of  assize  only,  but  it  was  subsequently 
extended  in  civil  cases  to  “ every  plea,  real  as  well  as  personal.”  In 
attaint  the  cause  was  tried  a second  time  by  a jury  of  twenty-four.  If 
the  verdict  in  the  second  trial  was  opposed  to  that  of  the  first,  the 
jurymen  who  had  given  the  first  verdict  were  imprisoned,  their  property 
was  confiscated,  and  for  the  future  they  were  considered  infamous,  and 
therefore  legally  incapable  of  giving  evidence  before  the  courts.  “At 
a later  period  the  law  added  to  their  sentence,  with  cruel  severity,  that 
their  wives  and  children  should  be  turned  out  of  their  homes,  their 
houses  thrown  down,  their  trees  rooted  up,  and  their  meadows 
ploughed.”  This  severe  punishment  was,  however,  subsequently 
commuted  to  a fine.  After  the  jury  became  distinct  from  the 
witnesses,  attaint  gradually  fell  into  disuse,  but  it  was  not  abolished  by 
statute  until  the  reign  of  George  IV. 

One  effect  of  attaint  was  to  have  a review  of  the  first  trial,  and 
probably  this  was  at  first  the  chief  object  in  view  in  appealing  to  it, 
but  in  later  times  it  gave  no  redress  to  the  injured  party.  A review  of 
the  case  was  subsequently  obtained  by  a motion  for  a new  trial  and 
rule  thereupon  granted.  The  first  recorded  instance  of  a new  trial 
being  granted  occured,  according  to  Forsyth,  in  A.D.  1665,  “ and 
thereby  an  immense  improvement  was  effected  in  the  jury  system, 
inasmuch  as  the  measure  is  remedial,  instead  of  being,  like  the  attaint, 
merely  vindictive.”  It  is  theoretically  in  the  discretion  of  the  court 
sitting  in  banc  either  to  grant  a new  trial  or  to  refuse  it.  Practice  has, 
however,  pretty  well  determined  the  cases  in  which  a new  trial  will  very 
seldom  or  never  be  refused.  The  chief  reasons  deemed  by  judicial 
practice  sufficient  for  granting  a new  trial  in  civil  cases  are  : (i.)  Want 
of  due  notice  of  the  trial  to  the  defendant.  If,  however,  the  defendant 
has  appeared  and  made  a defence,  he  can  no  longer  plead  want  of 
notice.  {2.)  Want  of  a proper  jury,  as  where  the  jurymen  were  not 
legally  returned.  ( 3.)  Mistake  on  the  part  of  the  judge.  It  is  gener- 


ally  considered  a good  ground  for  granting  a new  trial  when  the  judge 
has  misdirected  the  jury,  improperly  nonsuited  the  plaintiff,  admitted 
improper  evidence  or  rejected  evidence  which  ought  to  have  been  admit- 
ted. If,  in  these  instances,  it  is  the  opinion  of  the  court,  to  which  appli- 
cation for  a new  trial  has  been  made,  that  neither  of  the  parties  to  the 
suit  has  suffered  any  substantial  wrong,  a new  trial  will  not  be  granted. 
(4.)  Default  or  misconduct  on  the  part  of  the  jury ; as,  when  a juror  has 
been  sworn  by  a wrong  surname  and  the  error  has  been  productive  of  any 
injustice  ; when  a verdict  has  been  returned  contrary  10  the  evidence, 
or  without  evidence;  when  the  damages  granted,  whether  excessive  or 
insufficient,  have  been  notoriously  out  of  proportion  to  the  injury 
suffered ; when  the  jury  have  received  any  favor,  such  as  food  or 
drink  from  the  party  for  whom  they  afterwards  found  a verdict,  or 
when  the  verdict  has  been  determined  by  lot.  (5.)  Misbehavior  of 
the  prevailing  party,  such  as  improperly  influencing  the  jury,  (6.)  Sur- 
prise ; as  when  either  the  plaintiff  or  the  defendant  has,  through  some 
fraudulent  artifice,  obtained  a favorable  verdict.  (7.)  Mistake  or  mis- 
conduct of  an  officer  of  the  court,  as  where  a cause  is  entered  in  a 
wrong  list,  and  the  case  is  tried  as  undefended  in  the  absence  of  the 
defendant.  (8.)  A subsequent  conviction  for  perjury  during  the  trial. 
(9.)  The  discovery  of  new  and  important  evidence  after  the  trial. 

However  severe  the  punishment  of  a jury  by  writ  of  attaint  may 
have  been,  it  was  in  accordanee  with  the  law  of  the  land,  but  the 
Tudor  and  the  Stuart  Sovereigns  made  use  illegally  of  the  Court  of  the 
Star  Chamber,  when  verdicts  were  not  to  their  satisfaction,  to  fine  and 
imprison  jurors.  In  A.D.  1554,  Sir  Nicholas  Throckmorton  was  tried 
for  high  treason  and  acquitted  by  a jury.  The  court,  being  dissat- 
isfied with  the  verdict  of  the  jury  committed  them  to  prison.  Four  of 
the  jurors  by  offering  an  apology  obtained  their  liberty.  They  were, 
however,  fined  two  hundred  pounds  sterling  each  by  the  Court  of  the  Star 
Chamber.  The  other  members  of  the  jury  were  brought  before  the 
court,  and,  not  admitting  that  they  had  done  any  wrong,  were  ad- 
judged to  pay  a fine  of  two  thousand  pounds  each,  and  to  be  kept  in 
prison  until  the  fines  were  paid.  After  the  abolition  of  the  Court  of  the 
Star  Chamber,  in  A.D.  1641,  by  16  Charles  I,,  ch.  10,  the  sovereigns 
made  use  of  the  judges  to  intimidate  juries.  Some  of  the  courts, 
imitating  the  example  set  them  by  the  crown,  attempted,  by  the  exercise 
of  their  own  authority,  to  fine  and  imprison  jurors  on  the  ground  that 
the  verdict  returned  by  them  was  false.  In  1670,  A.D.,  in  the  cele- 


brated  case  of  Bushell,  this  exercise  of  assumed  authority  on  the  part 
of  the  courts  was  declared  to  be  contrary  to  law.  On  that  occasion 
Chief  Justice  Vaughan  said  “that  the  court  could  not  fine  a jury  at 
the  common  law,  where  attaint  did  not  lie  (for  where  it  did  it  is  agreed 
they  could  not),  I think  to  be  the  clearest  position  that  ever  I con- 
sidered, either  for  authority  or  for  reason  of  law.”  After  this  clear 
declaration  of  the  immunity  of  juries,  the  conduct  of  the  notorious 
Judge  Jeffreys,  fifteen  years  afterwards,  in  browoeating  and  intimidating 
jurors,  can,  on  no  grounds,  be  defended. 

A certain  writer  has  defined  the  jury,  as  : “a  chosen  body  of  men 
whose  duty  it  is  either  to  judge  or  determine  certain  questions  of  fact 
submitted  to  them,  or  to  inquire  into  the  existence  of  certain  alleged 
facts.”  The  same  writer  in  another  place  says  : “ The  essence  of  the 
trial  by  jury  is  the  determination  of  questions  arising  in  actions  at  law 
by  a select  body  of  persons,  who,  without  holding  permanent  judicial 
offices,  come  from  among  the  people  for  this  purpose,  and,  after  their 
work  is  done,  return  to  them.”  Thus,  we  find  that  the  province  of  the 
jury  is  to  judge  of  facts,  that  they  have  nothing  to  do  with  the  decision 
of  points  of  law,  which  they  must  take  from  the  judge  presiding  at  the 
trial.  This  doctrine  has  been  crystallized  into  the  legal  maxim,  “Ad 
quaestionem  legis  judices  respondent,  ad  quaestionem  facti  juratores,” 
which  is  sometimes  negatively  expressed  “Ad  quaestionem  facti  non 
respondent  judices,  ad  quaestionem  juris  non  respondent  jura  tores ; ” 
“An  invaluable  principle  of  jurisprudence,”  says  Mr.  Forsyth,  “ which 
more  than  anything  else  has  upheld  the  character  and  maintained  the 
efficiency  of  English  juries  as  tribunals  for  the  judicial  investigation  of 
truth.”  This  great  principle  can,  however,  according  to  some  writers 
of  eminence,  be  said  to  be  strictly  true  only  in  a general  sense.  It  is 
well  known  that  the  jury  are  frequently  called  upon  lo  decide  questions 
of  fact  which  also  involve  questions  of  law,  and  that  it  is  often  a 
difficult  matter  to  separate  the  two  so  as  to  leave  the  determination  of 
disputed  facts  entirely  to  the  jury,  and  the  decisions  of  questions  of 
law  wholly  to  the  judge.  Wharton,  in  his  Law  Lexican  says : “ In 
general,  when  a jury  is  sworn,  it  decides  all  the  issues  of  fact;  but  if 
there  arise  in  the  course  of  a trial,  a question  of  fact  preliminary  to  the 
decision  of  a point  of  law,  &c.  e.g.  the  genuineness  of  a document  as 
necessary  to  its  being  admitted  in  evidence,  that  question  of  fact  must 
be  decided  by  the  judge.  So  in  questions  as  to  the  competence 
of  a witness  to  be  sworn,”  In  the  article,  “Jury,”  in  Appleton’s  Amer- 
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ican  Cyclopaedia,  we  find  it  stated,  ‘‘As  the  jury  must  not  pay  any 
attention  to  any  evidence  not  lawfully  before  them,  so  they  must  not 
go  beyond  the  evidence,  and  inquire  into  the  law,  for  that  is  the 
exclusive  province  of  the  court.  In  civil  cases,  no  one  has  ever  doubted 
this,  that  is,  no  one  has  ever  doubted  that  in  civil  cases  it  was  the 
duty  of  the  court  to  state  the  law  to  the  jury,  and  the  duty  of  the  jury 
to  receive  and  obey  the  law  thus  given  to  them.  But  of  late  a question 
has  arisen  in  regard  to  criminal  trials,  which  has  assumed,  at  least  in 
many  of  the  United  States,  an  aspect  of  much  importance.  There  are 
those  v/ho  insist  that  in  all  criminal  cases  the  juries  shall  be  judges  of 
the  law  as  well  as  of  fact;  and  such  is  the  rule  of  decision  in  some 
states  and  by  statute  in  some  others,  and  it  prevails  generally  in  pros- 
ecutions for  libel  by  express  constitutional  or  statutory  provisions.” 
Professor  E.  Robertson  says  in  his  article  on  “ Jury  ” in  the  Encyclo- 
paedia Britannica  : ^‘But  while  the  jury  are  supposed  in  legal  theory 
to  be  absolute  masters  of  the  questions  of  fact,  they  are  largely  con- 
trolled by  the  judges.  Not  only  does  the  judge  at  the  trial  decide  as 
to  the  admissibility  of  questions,  but  he  advises  the  jury  as  to  the  logical 
bearing  of  the  answers  on  the  issue.  Further,  after  a jury  has  given 
its  verdict,  it  may  be  challenged  in  the  courts  on  the  ground  that  it  is 
against  the  evidence,  or  on  the  ground  that  there  was  no  evidence  to 
go  before  the  jury”  and  again,  ‘‘  When  the  question  is  what  damages 
the  plaintiff  has  sustained,  the  court  openly  undertakes  to  review  their 
decision  on  its  merits — although  this  is  as  much  a question  of  fact  as 
any  other.”  In  rendering  judgment  in  Bushelfs  case.  Chief  Justice 
Vaughan  affirmed  that  the  jury,  without  the  direction  of  the  judge, 
might,  in  criminal  cases,  find  a general  verdict,  that  is,  the  jury  might 
determine  not  only  the  truth  of  the  facts,  but  also  their  quality  of  guilt 
or  innocence.  This  question  came  up  afterwards  in  connection  with 
the  law  of  libel.  In  1688  A.D.,  in  the  case  of  the  Seven  Bishops,  the  jury 
asserted  the  right  of  deciding  whether  the  conduct  of  the  Bishops  consti- 
tuted a libel  or  not.  In  1764,  at  the  trial  of  the  printers  of  the  “North 
Briton,”  Lord  Mansfield  ruled  that  it  was  for  the  court  alone  to  decide  on 
the  criminality  of  a libel.  In  1770,  the  same  ruling  was  given  by  the 
same  judge  in  the  case  of  Woodfall,  the  printer  of  the  “ Morning  Adver- 
tiser,” and  again  in  the  case  of  Rex  versus  Miller.  In  the  former  case  the 
Chief  Justice  (Lord  Mansfield)  is  reported  to  have  told  the  jury  that  “all 
they  had  to  consider  was,  whether  the  defendant  had  published  the 
letter  set  out  in  the  information,  and  whether  the  innuendoes  imputing 
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a particular  meaning  to  particular  words,  as  that  “ the  K ” meant 

his  Majesty  King  George  III.  ; but  they  were  not  to  consider  whether 
the  publication  was  as  alleged  in  the  information,  “false  and  mal- 
icious,” these  being  mere  formal  words ; and  that  whether  the  letter 
was  libelous  or  innocent  was  a pure  question  of  law,  upon  which  the 
opinion  of  the  court  might  be  taken  by  a demurrer,  or  a motion  in 
arrest  of  judgement.”  This  ruling  of  the  Chief  Justice  of  England  was 
bitterly  assailed  as  being  subversive  of  the  rights  of  juries.  It  was, 
however,  supported  by  the  chief  legal  authorities  of  the  time,  and  in 
1789  it  was  sustained  by  the  unanimous  opinion  of  all  the  judges,  de- 
livered to  the  House  of  Lords  in  answer  to  a question  submitted  for 
their  consideration.  So  far  as  the  law  of  libel  is  concerned  the  question 
was  supposed  to  be  finally  settled  in  1792  by  Fox’s  Libel  Act,  which 
declared  and  enacted  that  it  is  within  the  province  of  the  jury  to  give 
a general  verdict  of  guilty  or  not  guilty  upon  the  whole  matter  put  in 
issue.  The  interpretation  or  effect  of  this  Act  really  became  the 
source  of  a wider  difference  of  opinion  than  the  question  it  was  in- 
tended to  settle  had  been.  Lord  John  Russell  is  reported  to  have  said : 
“ By  this  bill  juries  were  constituted  judges  of  the  law  as  well  as  of  the 
fact,  that  is  to  say,  they  were  entitled  to  decide  not  only  whether  the 
writing  in  question  had  been  published  or  no,  but  also  whether  it  were 
libelous.”  Mr.  Forsyth  says  that  this  opinion  of  the  great  statesman 
is  a mistake,  and  that  the  statute  confers  no  such  power  on  juries,  and 
that  they  are  no  more  entitled  since  the  passing  of  the  act  to  take  the 
law  into  their  own  hands  in  cases  of  libel,  than  in  those  of  murder  or 
any  other  alleged  crime  ; that  it  does  no  more  than  place  trials  for 
libel  on  the  same  footing  as  trials  for  other  offences ; and  that  the  jury 
are  in  no  way  freed  from  the  duty  of  obeying  the  direction  of  the 
judge  as  to  the  legal  character  of  the  writing  which  is  the  subject  of 
inquiry.  In  1820,  Mr.  Justice  Best  said  ; “ It  must  not  be  supposed  that 
the  statute  of  George  the  Third  made  the  question  of  libel  a question  of 
fact;  if  it  had,  instead  of  removing  an  anomaly,  it  would  have  created 
one.  Libel  is  a question  of  law,  and  the  judge  is  the  judge  of  the  law 
in  libel  as  in  all  other  cases  ; the  jury  having  the  power  of  acting  agree- 
ably to  his  statement  or  not.  All  that  the  statute  does  is  to  prevent 
the  question  from  being  left  to  the  jury  in  the  manner  in  which  it  was 
left  before  that  time.  Judges  are  in  express  terms  directed  to  lay  down 
the  law  as  in  other  cases.  In  all  cases  the  jury  may  find  a general 
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verdict ; they  do  so  in  cases  of  murder  and  treason ; but  then 
the  judge  tells  them  what  the  law  is,  though  they  may  find  against 
him,  unless  they  are  satisfied  with  his  opinion.” 

Whatever  may  have  been  the  intention  of  the  framers  of  the  Libel 
Act  and  of  the  legislature,  the  real  effect  seems  to  have  been  the 
amendment  of  the  practice  of  the  judges  in  directing  the  jury  to  bring 
in  a verdict  of  guilty  upon  mere  proof  of  the  publication  of  the  writing 
alleged  to  be  a libel,  and  upon  proof  that  the  statements  in  the  writing 
have  the  meaning  attributed  to  them  in  the  accusation,  whether,  in 
point  of  law,  these  constituted  a libel  or  not ; and  that  the  statute,  as 
the  commissioners  on  Ihe  criminal  law  distinctly  state,  still  leaves  the 
question  of  libel  or  no  libel  a mere  question  of  law.  If  this  be  true, 
an  evil  has  been  remedied,  and  a valuable  and  time-honored  principle 
of  jurisprudence  in  connection  with  jury  trials  has  been  preserved. 
The  whole  discussion  shows  the  effort  made  by  the  judges  to  adhere 
as  closely  as  possible  to  the  principle  of  leaving  the  determination  of 
disputed  facts  to  the  judgment  of  the  jury,  and  the  decision  of  the  law 
applicable  to  the  case,  to  the  judge  but  that  in  practice  the  endeavor? 
however  laudable  and  desirable,  has  not  in  all  cases  proved  an  absolute 
success. 

Distinction  between  the  office  of  the  Judge  and  that  of  the  Jury. — 
From  what  has  already  been  said,  the  difference  between  the  duties  of 
the  judge  and  those  of  the  jury  can  be  partially  gathered.  It  is  the 
office  of  the  judge  to  decide  whether  the  evidence  offered  is  such  as 
ought,  or  ought  not,  to  be  submitted  to  the  jury;  but  when  the 
evidence  is  submitted,  it  is  for  the  jury  to  determine  its  value  and 
effect.  It  is  one  of  the  functions  of  the  jury  to  judge  of  the  credibility 
of  witnesses,  and  to  estimate  the  worth  of  conflicting  evidence.  It  is 
the  duty  of  the  judge  to  decide  any  questions  of  law  that  may  arise, 
and  it  is  the  duty  of  the  jury  to  follow  the  direction  of  the  judge.  If 
they  fail  to  do  so,  their  verdict  may,  in  civil  cases,  be  set  aside  and  a 
new  trial  granted.  The  judge  alone  receives  evidence  submitted  to 
prove  the  incompetence  of  a witness,  and  he  adjudicates  upon  such 
evidence.  In  the  case  of  Lewis  versus  Marshall,  the  rule  was  correctly 
laid  down;  “If  the  evidence  offered  at  the  trial  by  either  party  is 
evidence  by  law  admissible  for  the  determination  of  the  question 
before  a jury,  a judge  is  bound  to  lay  it  before  them,  and  to  call  upon 
them  to  decide  upon  the  effect  of  such  evidence;  but  whether  such 


evidence,  when  offered,  is  of  that  character  and  description  which 
makes  it  admissible  by  law  is  a question  which  is  for  the  determination 
of  the  judge  alone,  and  is  left  solely  to  his  decision.”  When  a written 
document  is  submitted  in  evidence,  the  meaning  of  technical  expres- 
sions and  of  words  of  particular  local  usage,  is,  if  necessary,  deter- 
mined by  the  jury,  but  the  construction  of  the  whole  document,  and 
the  determination  of  the  legal  results  that  follow,  fall  within  the  sphere 
of  the  functions  of  the  judge.  After  the  passing  of  Fox's  Libel  Act, 
some  lawyers  were  of  the  opinion  that  innuendoes  in  an  alleged  libel  do 
not  fall  under  the  rule  just  given,  because  that  act  confers  on  the  jury 
the  right  of  giving  a general  verdict  of  guilty,  or  not  guilty,  upon  the 
whole  matter  put  in  issue.  I think,  however,  that  it  has  been  clearly 
shown  that  it  applies  to  libel  cases  as  well  as  to  other  cases.  The  rule 
applies  in  general  to  letters  that  have  passed  between  the  litigants,  by 
means  of  which  an  agreement  is  alleged  to  have  been  concluded.  But 
when  the  contents  of  the  letters  admit  of  different  constructions,  and 
when  they  can  be  explained  by  collateral  facts — by  other  transactions 
and  circumstances — the  whole  evidence  in  regard  to  such  letters  must 
be  submitted,  and  the  decision  of  their  import  left  to  the  jury.  It  hasj 
however,  been  truly  stated  “ that  whenever,  from  a given  state  of 
facts  found  by  a jury  to  be  true,  the  law  has  settled  that  a certain 
inference  shall  be  drawn,  it  is  the  duty  of  the  court  to  pronounce  what 
that  legal  inference  is,  and  not  leave  it  to  the  jury  to  determine.  In 
other  words,  if  a statutory  enactment  or  uniform  course  of  decisions 
has  put  a particular  construction  on  proved  or  admitted  facts,  it  is  the 
province  of  the  judge  to  declare  that  construction  where  the  circum- 
stances of  the  case  are  such  that  it  applies  to  them.” 

There  are  certain  cases  where  the  law  presumes  the  existence  of 
certain  facts  until  the  contrary  is  proved.  These  cases  are  to  be  con- 
sidered by  the  jury  only  when  evidence  is  produced  to  rebut  the  legal 
presumption.  The  holder  of  a promissory  note  is  by  law  presumed 
to  have  given  value  for  it,  but  evidence  may  be  offered  to  show  that  he 
has  not  done  so.  The  presumptions  that  may  be  rebutted  correspond 
to  the presumptiones  juris  of  the  Roman  law.  There  are  also  certain  pre- 
sumptions corresponding  to  the  presumptiones  jitris  et  de  jure  of  the 
Roman  law,  which  the  law  does  not  allow  to  be  rebutted  by  evidence  to 
the  contrary.  These  presumptions  are  said  to  be  “ founded  on  reasons 
of  convenience,  and  amount  to  no  more  than  this,  that  the  law  has  said 


that  certain  consequences  shall  be  deemed  to  flow  from  given  premises, 
although  no  such  consequences  may  have,  in  fact,  resulted  from  them.’’ 
The  tendency  in  later  years  has  been  to  remove  presumptions  from  the 
latter  to  the  former  class,  and  regard  them  conclusive  only  in  the 
absence  of  proof  to  the  contrary.  The  law  of  prescription  and  that 
embodied  in  statutes  of  limitation  of  recovery  of  debts  after  a certain 
period,  are  based  upon  these  presumptiones  juris  et  de  jure.  Pre- 
sumed facts  of  the  second  class  are  not  submitted  to  the  cognizance  of 
the  jury  for  confirmation  or  rebuttal.  At  the  close  of  the  trial  it  is  the 
duty  of  the  judge  to  sum  up  the  evidence  and  state  clearly  to  the  jury 
the  question  they  have  to  decide.  Former  legal  decisions  are  of  great 
importance  in  judicial  proceedings,  but  they  are  of  value  only  in  deter- 
mining what  the  law  ac’-ually  is.  A judge  should  decide  according  to 
law,  not  by  examples — judex  est  lex  loquens. 


The  Coroner's  Jury, — The  office  of  coroner  is  of  great  antiquity 
in  England,  and  is  said  to  be  of  Saxon  origin.  The  cornonaior  is  men- 
tioned in  a charter  as  early  as  the  reign  of  Athelstan.  Bishop  Stubbs, 
however,  in  his  constitutional  history  of  England,  finds  the  origin  of 
the  office  of  the  modern  coroner  in  an  ordinance  of  the  year  1194,  A.D., 
which  made  provision  for  the  election  in  every  county  of  officers  to  keep 
the  pleas  of  the  crown.  The  Lord  Chief  Justice  of  the  Queen’s  Bench,  is 
said  to  be  the  chief  coroner  in  the  United  Kingdom.  He  may  exercise 
the  functions  of  the  coroner’s  office  in  any  part  of  England.  It  is  the  duty 
of  the  coroner  to  inquire  into  the  causes  of  sudden  or  violent  death. 
This  is  to  be  done  after  the  body  has  been  found,  for  the  inquest  must 
be  super  visum  corporis^  and  by  a jury  legally  summoned  for  the  pur- 
pose. In  England,  by  6 and  7 Viet.  ch.  12,  the  inquest  is  to  be  held 
before  the  coroner,  within  whose  jurisdiction  the  body  shall  be  “ lying 
dead,”  although  the  cause  of  death  may  have  happened  somewhere  out 
of  his  district.  If  the  body  has  not  been  recovered,  the  coroner  can 
investigate  only  in  virtue  of  a special  commission.  The  jury  consists 
of  twelve  or  more  men,  who  are  sworn  and  charged  by  the  coroner,  and 
the  verdict  must  Be  that  of  twelve  at  least  of  the  jurymen.  If  the  ver- 
dict charges  any  person  with  murder  or  other  crime,  the  coroner,  who 
presides  over  the  jury,  causes  the  accused  to  be  arrested,  and  according 
to  the  gravity  of  the  offense,  either  commits  him  to  prison  to  await  his 
trial,  or  takes  bail  for  his  appearance  at  the  proper  time  before  the 
court  in  which  the  trial  is  to  take  place.  A true  bill  must  be  found  by 
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the  grand  jury  against  persons  committed  by  the  ordinary  magistrates, 
but  a person  committed  by  the  coroner,  may,  in  England,  be  tried 
before  the  petty  jury  without  the  intervention  of  the  grand  jury. 

Jury  de  Medietate  Linguae^  is  a jury  half  of  which  shall  be  foreign- 
ers. The  history  of  the  Jury  de  Medietate  Linguae  can,  it  seems,  be  traced 
back  to  the  thirty-first  year  of  the  reign  of  Henry  I.  A charter  was 
granted  by  him,  conferring  certain  privileges  on  foreign  merchants  living 
in  England.  In  the  charter,  it  was  declared  that  in  all  civil  actions  in 
which  these  merchants  were  either  plaintiffs  or  defendants,  half  of  the 
inquest  should  consist  of  foreign  merchants,  if  so  many  could  be  found 
in  the  city  or  town,  and  the  other  half  of  good  and  lawful  men  of  the 
place  where  the  trial  was  held.  The  Statute  of  the  Staple,  passed  in 
1353,  enacted  that  when  both  merchants  were  foreigners,  the  jury  should 
be  all  foreigners  ; when  one  was  a foreigner  and  the  other  a citizen? 
half  of  the  jury  should  be  foreigners  and  half  citizens. 

The  Act  6 George  IV.,  ch.  50,  s.  47,  enacted  that  any  alien  indicted 
for  felony  or  misdemeanor  should  be  entitled  to  be  tried  before  a jury 
half  of  which  should  be  foreigners,  if  so  many  could  be  found  in  the 
place  where  the  trial  was  held.  If  a sufficient  number  of  foreigners 
could  not  be  found  in  the  place  of  trial,  all  the  foreigners  that  could  be 
found  in  the  town  were  to  be  impanelled,  and  such  alien  jurors  were 
not  liable  to  be  challenged  for  want  of  freehold  or  other  property 
qualification,  but  they  might  be  challenged  for  any  other  cause.  The 
act  did  not  confer  on  the  accused  the  right  of  demanding  that  half  the 
jury  should  be  citizens  of  his  native  country,  but  that  they  should  be 
foreigners.  By  the  Naturalization  Act  of  1870,  (33  and  34  Viet.  ch.  14, 
s.  5),  an  alien,  in  England,  is  no  longer  entitled  to  be  tried  by  a Jury 
de  Medietate  Linguae,  Such  is  also  the  law  here. 

In  certain  parts  of  the  Province  of  Quebec,  and  of  the  Province  of 
Manitoba,  the  law  confers  upon  a person  put  on  trial,  the  right  of 
demanding  a jury  which  bears  some  resemblance  to  the  Jury  de 
Medietate  Linguae,  and  which  is  sometimes  not  inappropriately  so 
called.  Section  2652  of  the  Revised  Statutes  of  Quebec  reads ; — 
In  the  districts  of  Quebec  and  Montreal,  there  shall  be  twenty-four 
grand  jurors  and  sixty  petit  jurors  summoned  to  serve  before  any 
court  holding  criminal  jurisdiction,  one  half  of  whom  shall  be 
composed  of  persons  speaking  the  French  language,  and  the  other 
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half  of  persons  speaking  the  English  language The  pro- 

visions of  this  article  may  be  extended  to  any  other  district,  by 
an  order  of  the  Lieutenant-Governor  in  Council  upon  the  pre- 
sentment of  the  grand  jury  of  such  district,  approved  by  the  presiding 
judge,  declaring  the  expediency  of  such  extension  ” And  in  sec- 
tion 2653,  it  is  provided  that  “ In  districts  other  than  those  of 
Quebec  and  Montreal,  and  in  those  to  which  the  provisions  of  the 
preceding  article  are  not  made  to  apply,  when  application  for  a jury 
de  Medietate  linguae  is  made  to  the  judge  of  the  district  in  which  the 
court  is  to  sit,  the  court  may,  if  it  deem  it  expedient,  authorize  the 
sheriff  of  the  district  to  summon  a petit  jury  composed  one  half  of 
persons  speaking  the  French  language,  and  one  half  of  persons  speak, 
ing  the  English  language. 

This  kind  of  jury  has  not  worked  satisfactorily.  National  feelings 
and  race  prejudices  have,  in  many  instances,  proved  stronger  than  the 
sense  of  justice,  and  the  binding  force  of  the  juror’s  oath,  and  in  cases 
where  the  evidence  has,  to  all  unbiassed  minds,  been  convincingly 
clear  and  conclusively  condemnatory,  the  accused  has  been  acquitted 
by  a verdict  obtained  through  the  efforts  of  the  jurors  speaking  the 
language  of  the  prisoner. 

2he  Grand  Jury. — The  grand  jury  is  a body  of  twelve  or  more, 
but  not  exceeding  twenty-three  good  and  lawful  men  of  the  county, 
who  are  summoned  by  the  sheriff  to  consider  accusations  against 
persons  charged  with  crime.  The  history  of  the  grand  jury  can,  as 
has  already  been  seen,  be  traced,  in  England,  back  to  Saxon  times.  The 
law  of  Ethelred  II.,  to  which  previous  reference  has  been  made,  en- 
acted, “ Exeant  Seniores  duodecim  thani,  et  praefectus  cum  eis,  et 
jurent  super  sanctuarium  quod  eis  in  manus  datur  quod  nolint  ullum 
innocentem  accusare,  nec  aliquem  noxium  caelare.”  At  this  early 
period,  the  number  of  the  grand  jury  was  twelve,  but  in  the  reign  of 
Henry  III.,  the  practice  was  to  return  four  knights  for  every  hundred? 
and  these  elected  twelve  other  knights,  or  twelve  free  and  lawful  men 
— liberos  et  legates  homines — to  take  part  with  them  in  the  inquest. 
In  the  reign  of  Edward  III.,  the  sheriff  was  to  return,  in  addition  to 
the  inquest  for  the  hundred,  a panel  of  knights  for  the  whole  county. 
This  jury  was  called  the  Grand  Inquest  and  made  inquiry  for  the  county^ 
and  the  jury  for  the  hundred  inquired  for  the  hundred  only.  After 
the  establishment  of  the  jury  for  the  county,  that  for  the  hundred  wen^ 
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gradually  out  of  use,  but  until  the  passing  of  the  act  of  6 George  IV.^ 
ch.  50,  it  was  considered  necessary  to  summon  some  of  the  grand  jury 
from  every  hundred  in  the  county.  At  present,  it  is  required  that  they 
shall  be  taken  from  the  body  of  the  county. 

After  the  grand  jurors  have  been  sworn,  they  are  instructed  in 
their  duties  by  the  judge,  and  then  they  withdraw  to  consider,  in 
private,  the  bills  of  indictment.  If  they  think  that  the  evidence  against 
the  accused  is  sufficient  to  form  a prima  facie  case  against  him,  they 
approve,  or  find  the  bill,  and  the  accused  is  brought  before  the  judge 
and  the  petit  jury  to  be  tried.  If  the  grand  jury  do  not  deem  the 
evidence  sufficient  to  put  the  accused  on  trial,  they  ignore  the  Dill  and 
the  prisoner  is  set  at  liberty.  When  a bill  is  thrown  out  by  the  grand 
jury,  it  cannot  be  again  preferred  to  the  same  grand  jury,  during  the 
same  assizes  or  sessions,  bu:  it  may  afterwards  be  preferred  to  a sub- 
sequent grand  jury.  A majority,  that  is  twelve  at  least,  of  the  grand 
jury  must  agree.  When  a bill  of  indictment  is  approved,  or  found,  the 
foreman  (who,  in  this  country,  is  appointed  by  the  court,  but  in  some 
countries  is  chosen  by  the  jurors  themselves),  writes  on  the  back  of  the 
bill,  “A  true  bill,”  with  his  signature  and  date;  and  when  a bill  is 
rejected  the  foreman  writes  upon  it,  “ Not  a true  bill,”  “ No  bill,”  or 
‘‘  Not  found,”  with  his  signature  and  date.  Witnesses  before  the  grand 
jury  are  sworn  by  an  officer  appointed  for  the  purpose.  In  England* 
by  19  and  20  Viet.  ch.  54,  the  foreman  of  a grand  jury  is  empowered  to 
administer  the  oath  to  witnesses.  By  the  law  of  Canada,  the  foreman 
or  another  member  of  the  grand  jury  acting  for  the  foreman,  may  ad- 
minister the  oath  to  the  witnesses.  Evidence  for  the  prosecution  only^ 
is  heard  by  the  grand  jury,  and  the  names  of  the  witnesses  examined 
are  written  on  the  back  of  the  indictment  and  initialed  by  the  foreman 
of  the  jury. 

Although  the  duty  of  the  grand  jury  is  simply  to  inquire  whether 
there  is  sufficient  prima  facie  evidence  to  require  a trial  or  not,  they 
may  present  to  the  court  any  public  wrongs  which  they  think  should 
be  brought  to  its  notice.  The  exercise  of  this  right  of  grand  juries  hasj 
in  most  countries  where  the  grand  jury  exists,  become  a general  rule. 

It  is  a part  of  the  oath  of  the  grand  jury  that  they  shall  keep 
secret  “ the  commonwealth’s  counsel,  their  fellows’,  and  their  own.” 
But  when  the  ends  of  justice  required  it  the  rule  has  been  so  far  relaxed 
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that  a grand  juror  has  been  made  to  testify  at  a trial  before  the  petit 
jury  what  a witness  had  said  before  the  grand  jury. 

During  the  last  quarter  of  a century  an  opinion  has  frequently 
been  expressed  that  the  institution  of  the  grand  jury  might,  without 
loss  to  our  judicial  system,  be  abolished.  It  may,  therefore,  be  of  some 
interest  to  consider  briefly  the  arguments  used  both  for  its  retention 
and  for  its  abolition.  The  grand  jury  has  a kind  of  veto  on  the  cases 
submitted  for  trial,  and  it  has,  therefore,  been  said  that  “ it  provides 
an  additional  safeguard  to  the  liberty  of  the  subject  in  all  cases.”  As 
most  of  the  cases  coming  before  the  grand  jury  have  been  previously 
investigated  by  the  magistrates  who  committed  the  accused  for  trial, 
the  utility,  or  inutility  of  the  grand  jury  will  largely  depend  on  the 
character  and  intelligence  of  these  magistrates.  Professor  E.  Rob- 
ertson says  : — “As  a review  of  the  discretion  of  stipendiary  magistrates 
in  committing  cases  for  trial,  the  judgment  of  the  grand  jury  is  admit- 
tedly superfluous  ; and  even  when  the  committing  justice  is  an  unlearned 
magistrate,  it  seems  very  doubtful  if  much  is  gained  by  subjecting  his 
open  decisions  to  the  control  of  a secret  tribunal.”  In  reference  to 
Mr.  Forsyth’s  statement  that  “ the  grand  jury  can  often  baffle  the 
attempts  of  malevolence”  by  ignoring  a prosecution  that  is  malicious 
and  unfounded.  Professor  Robertson  adds,  “ but  they  may  also  defeat 
the  ends  of  justice,  and  they  have  done  so  ere  now,  by  shielding  a 
criminal  with  whom  they  have  strong  politicial  or  social  sympathies.” 
It  has  been  said  that  it  is  a great  hardship  to  take  men  away  from  their 
homes  and  vocations  and  compel  them  to  devote  to  public  business 
several  days  at  a time,  for  which  they  receive  no  adequate  remuneration. 
In  reply  it  may  be  said  that  they  enjoy  the  protection  of  person  and 
property  that  the  due  administration  of  the  law  confers,  and  that  it  is 
the  duty  of  all  citizens  to  take  an  active  and  intelligent  part  in  the 
affairs  of  their  country.  Besides  this,  the  knowledge  of  the  criminal 
law  gained  from  the  charge  of  the  judge  and  from  the  cases  coming 
before  them,  will,  in  many  instances,  amply  recompense  them  for  their 
time. 

It  may  be  well  to  examine  the  methods  adopted  in  some  other 
countries  where  there  are  no  grand  juries  to  bring  to  trial  persons 
accused  of  the  commission  of  crimes.  There  is  no  grand  jury  in  the 
countries  of  the  continent  of  Europe.  The  system  of  trial  by  jury, 
including  the  grand  jury,  was  introduced  into  France  in  the  year  1791. 
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The  Code  Napoleon,  which  became  the  law  of  France  in  the  year  1808, 
retained  the  petit  jury,  but  abolished  the  grand  jury. 

By  the  Code  an  officer  called  the  procureur  was  attached  to  the 
court  having  criminal  jurisdiction  over  a district.  The  procureur 
was  to  act  as  public  prosecutor,  and  it  was  the  duty  of  all  magistrates 
within  the  district  to  report  to  him  as  soon  as  the  commission  of  any 
crime  came  to  their  knowledge.  When  the  crime  was  a heinous  one, 
it  was  his  duty  to  repair  to  the  place  where  the  crime  had  been  com- 
mitted, and  procure  all  the  evidence  possible  touching  the  perpetration 
of  the  crime.  He  had  authority  to  arrest  the  accused  and  question 
him.  The  evidence,  reduced  to  writing  and  duly  signed,  was  called 
proch-verbal.  It  was  to  be  transmitted  with  all  the  papers  belonging 
to  the  case  to  the  juge  d'’ instruction^  an  officer  appointed  by  the  gov- 
ernment in  each  arrondissment  or  district.  The  magistrates,  les  juges 
d' instruction^  were  under  the  procureur  gen'eral  of  the  cour  royale.  “In 
all  cases  of  flagrant  and  heinous  crime  they  are  empowered  to  act  of 
their  own  authority,  precisely  in  the  same  way  as  the  procureurs  just 
mentioned,  but  may  require  the  presence  of  the  latter  to  assist  them. 
In  other  cases,  however,  they  cannot  proceed  without  communicating 
with  the  procureur,  and  must  act  according  to  his  directions.  It  is  the 
duty  of  the  juge  dhnstruction,  from  time  to  time,  and  at  least  once  a 
week,  to  report  his  proceedings  to  the  cha7nbr^  du  conseil^  composed  of 
three  magistrates,  and  if  they  are  of  opinion,  when  the  whole  case  is 
before  them,  that  the  accused  ought  no  t to  be  prosecuted,  they  order 
him  to  be  discharged,  or  hand  him  over  to  the  correctional  police,  if 
they  think  the  offense  is  one  that  may  be  dealt  with  summarily.  But 
if  they  think  that  he  ought  to  be  put  on  his  trial  before  a jury,  it  is  the 
duty  of  the  procuieur  then  to  transmit  the  whole  of  the  proceedings 
to  the  procureur  general  of  the  cour  royale.  This  officer  must  within 
five  days  after  receiving  the  case,  make  a report  thereupon  to  a section 
of  the  cour  royale,  specially  constituted  for  the  purpose,  who  after 
duly  considering  the  matter  amongst  themselves,  finally  determine 
whether  the  accused  ought  or  ought  not  to  be  put  upon  his  trial.  If 
they  decide  in  favor  of  the  former  course  they  remit  the  case  to  the 
assize  court,  and  the  procureur  general  draws  the  indictment  or  acte 
d' accusaiio7i  as  it  is  called,  which  is  a long  and  rhetorical  instrument, 
more  like  the  inflamed  speech  of  an  advocate  than  a grave  judicial 
document,  in  which  are  detailed  all  the  circumstances  attending  the 
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commission  of  the  alleged  crime,  or  in  the  language  of  the  code,  ‘ Le  fait 
et  toutes  les  circonstances  qui  peuvent  aggraver  ou  diminuer  la  peine.’  ” 
Now  this  is  a tedious  and  cumbrous  mode  of  bringing  an  accused  person 
to  trial.  This  fact,  together  with  the  unsatisfactory  manner  in  which  the 
magistrates  just  mentioned  have  frequently  discharged  their  duties, 
may  largely  account  for  the  dissatisfaction  that  has  been  expressed  in 
France  at  the  mode  of  making  accusations  in  criminal  cases  and  of 
bringing  the  accused  to  trial.  Mr.  Forsyth  says  that  the  want  of  a 
tribunal  corresponding  to  our  grand  jury  has  been  strongly  felt  and 
deplored  by  some  of  the  ablest  of  the  French  jurists.  One  of  these, 
M.  Berenger,  says  “ that  a jury  d’accusation  would  bestow  inestimable 
advantages;  the  chief  of  which  would  be  the  abolition  of  secret  inves- 
tigations, which  are  the  disgrace  of  legislation  in  France.  The  witnesses 
would  go  before  a jury  instead  of  giving  their  evidence  in  the  room  of 
a juge  d’instruction.  The  proceedings  would  be  oral  and  their  length 
curtailed,  and  the  accused  would  be  relieved  from  a volumnous  mass 
of  documents  artfully  prepared  to  make  out  a case  of  guilt.”  He 
further  states  ‘'that  the  suppression  of  the  jury  d’accusation  in  1808 
rendered  it  necessary  almost  to  double  the  juGicial  staff.  It  covered 
France  with  an  army  of  substitutes,  increased  the  number  of  justices 
(juges  de  premiere  instance)  and  of  assistants  and  deputies  of  the  pro- 
cureurs  g'^n^raux  ; and,  in  short,  so  complicated  the  machine  of 
justice,  as  to  cripple  and  impede  all  its  movements.”  In  another 
place  he  gives  the  cause  of  the  abolition  of  the  grand  jury  : — On 
redoutait  le  jury  d’accusation  comme  un  obstacle  au  despotisme 
dont  on  preparait  les  elements,  et  cet  ombrage  qu’il  causait  doit  le 
rendre  cher  aux  amis  de  la  liberte.  M.  Oudot  agrees  with  M. 
Berenger  and  declares  his  opinion  that  a jury  d’accusation  is  the 
sole  means  of  preserving  innocent  persons  from  accusations,  the  ob- 
ject of  which  is  to  gratify  party  spirit  and  malevolence. 

In  Scotland  there  is  no  grand  jury,  except  in  cases  of  treason, 
which  are  conducted  according  to  the  English  law,  but  the  want  of  it 
is  not  so  seriously  felt  as  in  P'rance.  The  Lord  Advocate  is  the  chief 
public  prosecutor  against  persons  accused  of  the  commission  of  crimes. 
He  is  assisted  in  his  duties  of  public  prosecutor  by  the  Solicitor- 
General,  and  by  four  advocates,  called  advocates-depute,  appointed 
by  himself.  If  the  Lord  Advocate  declines  to  prosecute,  private  in- 
dividuals injmed  may,  with  his  concurrence,  prosecute.  He  may  issue 
warrants  for  arrest  and  imprisonment  in  any  part  of  Scotland. 
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The  procurator-fiscal  is  a public  prosecutor  for  a certain  district. 
Whenever  he  has  reason  to  believe  that  a crime  has  been  committed, 
he  applies  for  a warrant  to  arrest  the  alleged  criminal,  or  to  summon 
him  before  the  sheriff,  where  the  witnesses  are  also  cited  and  examined. 
A copy  of  the  evidence  is  sent  to  the  Lord  Advocate,  and  if  he 
thinks  that  the  evidence  is  sufficiently  strong  to  justify  prosecution, 
the  accused  is  committed  to  stand  his  trial.  The  procurator  fiscal  does 
in  Scotland,  the  work  that  the  coroner  does  in  England.  His  inquests 
and  examinations  are  conducted  in  private.  The  exclusion  of  the 
press  and  of  the  public  has  caused  some  dissatisfaction  and  re- 
monstrance. 

From  what  has  been  said  it  may,  I think,  be  concluded  that  in 
our  large  cities  where  the  police  magistrates  are  men  of  intelligence  and 
are  well  versed  in  the  law,  we  might,  without  loss,  dispense  with  the 
grand  jury.  So  much,  however,  cannot  be  said  of  places  outside  of 
the  towns  and  cities,  where,  too  often,  men  are  appointed  justices  of 
the  peace  as  a reward  for  services  rendered  during  parliamentary 
elections  to  the  candidate  supporting  the  political  party  in  power  at 
the  time.  It  has  been  credibly  stated  that,  in  this  province,  men  with- 
out any  fitness  for  the  office — men  who  could  not  write  even  their  own 
names — have  been  made  justices  of  the  peace.  Such  magistrates  are 
certainly  not  qualified  to  take  the  place  of  the  grand  jury  for  the 
purpose  of  investigating  intelligently  charges  preferred  against  persons 
accused  of  the  commission  of  heinous  crimes  ; nor  could  they  be  safely 
intrusted  with  power  to  commit  for  trial  the  persons  accused,  or,  in 
their  discretion,  to  discharge  them.  We  conclude,  therefore,  that  it  is 
not  desirable  that  the  grand  jury  should  be  abolished  in  such  places, 
until,  at  least,  a better  substitute  than  our  ordinary  magistrates  can  be 
found. 

The  government  of  New  Brunswick  has  in  contemplation  the 
abolition  of  the  grand  jury  in  that  province.  Judge  King  in  his  address 
to  the  grand  jury  of  the  Circuit  Court  sitting  at  St.  John  on  the 
thirteenth  instant  (January,  1891),  said  that  it  was  very  likely  the 
last  time  he  would  have  the  pleasure  of  meeting  the  gentlemen  of  the 
grand  jury.  The  result,  if  the  measure  be  carried,  will  be  watched 
with  interest  by  the  people  of  the  other  provinces. 

Special  Jury,  The  practice  of  appointing  special  juries  to  try 
important  cases  does  not  owe  its  origin  to  any  legislative  enactment. 
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The  first  mention  of  a special  jury  in  the  statute  law  of  England  occurs 
in  an  act  of  the  third  year  of  the  reign  of  George  the  Second ; but  it  is 
clear  from  the  language  of  the  act  that  special  juries  were  in  use  and 
well  known  before  that  time.  The  selection  of  special  juries  is  now 
regulated  in  England  by  33  and  34  Viet.  ch.  7,  which  enacts  that  “ every 
man  whose  name  shall  be  on  the  jurors’  book  for  any  county,  etc., 
and  who  shall  be  legally  entitled  to  be  called  an  esquire,  or  who  shall 
be  a person  of  higher  degree,  or  a banker  or  merchant,  or  who  shall 
occupy  a house  of  a ceitain  ratable  value — one  hundred  pounds  in  a 
town  of  twenty  thousand  inhabitants,  fifty  pounds  elsewhere,  or  a farm 
of  three  hundred  pounds,  or  other  premises  of  one  hundred  pounds.” 
This  property  qualification  is  considerably  higher  than  that  required 
for  common  jurors.  In  England,  a special  juror  receives  a fee  of  one 
guinea  for  each  case  on  which  he  sits  as  a juror,  while  the  ordinary 
petit  jurors  receive  no  fee.  Either  of  the  parties  to  a suit  may  demand 
a special  jury,  but  must  pay  the  additional  expenses,  unless  the  judge 
shall  certify  that  the  case  is  a proper  one  to  be  tried  before  a special 
jury. 

The  Petit  Jury.  The  history,  development,  and  functions  of  the 
petit  or  traverse  jury  have  already  been  pretty  fully  discussed.  During 
the  last  forty  or  fifty  years,  changes  of  an  important  nature  have,  in 
some  places,  been  made  in  the  jury  system.  One  of  these  changes  is 
the  trial  of  cases  in  courts  that  are  not  of  record  by  fewer  than  twelve 
jurors,  in  the  United  States  usually  by  six  and,  sometimes  even  by 
fewer.  In  some  of  the  British  Dominions — even  in  England  in  the 
county  courts — small  civil  cases  are  sometimes  tried  before  a judge  and 
a jury  of  five  men. 

A change  of  still  greater  importance  than  the  one  just  mentioned 
is  the  trial  of  questions  of  fact,  as  well  as  of  law,  in  civil  cases,  by  a 
judge  without  a jury,  unless  a jury  is  demanded  by  one  of  the  parties 
to  the  suit,  or  specially  ordered  by  the  court.  Where  this  change  has 
been  introduced,  it  seems  to  give  general  satisfaction.  It  certainly 
saves  time.  A recent  writer  says  : “ In  civil  cases,  where  the  issue 
must  be  determined  one  way  or  the  other  on  the  balance  of  probabil- 
ities, a single  judge  would  probably  be  a better  tribunal  than  the 
present  combination  of  judge  and  jury.  Even  if  it  be  assumed  that  he 
would  on  the  whole  come  to  the  same  conclusion  as  a jury  deliberating 
under  his  directions,  he  would  come  to  it  more  quickly.  Time  would 
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be  saved  in  taking  evidence,  summing  up  would  be  unnecessary,  and 
the  addresses  of  counsel  would  inevitably  be  shortened  and  concen- 
trated on  the  real  points  at  issue.” 

Qualification  of  Jurors.  The  property  qualification  of  jurors  is 
different  not  only  in  different  countries  but  even  in  different  parts  of 
the  same  country.  In  cities  it  is  higher  than  in  the  counties;  and  in 
counties  where  the  inhabitants  are  numerous  and  possess  great  wealth, 
the  qualification  is  higher  than  in  out-lying  counties  where  the  people 
are  fewer  and  do  not  possess  much  property.  In  England,  grand  jurors 
must  be  freeholders  of  the  county.  The  qualification  required  of 
special  jurors  has  already  been  given. 

For  the  common  jury,  any  man  is  qualified  and  liable  to  serve  who 
has  ten  pounds  by  the  year  in  lands  or  tenements  of  freehold,  copyhold, 
or  customary  tenure  ; or  twenty  pounds  on  lands  or  tenement  held  by 
lease  for  twenty-one  years  or  longer,  or  who  being  a householder,  is 
rated  at  thirty  pounds  in  Middlesex,  or  twenty  pounds  in  any  other 
county. 

In  Canada,  by  the  British  North  America  act  of  1867,  sec- 
tion 91,  the  legislative  authority  of  the  Federal  Parliament  extends 
to  the  criminal  law  and  to  rules  of  procedure  in  criminal  matters,  but 
in  each  Province,  by  section  92  of  the  same  act,  the  local  legislature 
may  exclusively  make  laws  in  relation  to  “ the  administration  of  justice 
in  the  province,  including  the  constitution,  maintenance  and  organi- 
zation of  Provincial  courts,  both  of  civil  and  of  criminal  jurisdiction, 
and  including  procedure  in  civil  matters  in  those  courts.”  Accord- 
ingly, we  find  in  the  Revised  Statutes  of  Canada,  chapter  174,  section 
160,  that  “every  person  qualified  and  summoned  as  a grand  juror  or 
as  a petit  juror,  according  to  the  laws  in  force  for  the  time  being  in  any 
Province  of  Canada,  shall  be,  and  shall  be  held  to  be,  duly  qualified  to 
serve  as  such  grand  or  petit  juror  in  criminal  cases  in  that  Province.” 
It  will  thus  be  seen  that  the  constitution  of  the  jury  in  Canada  comes 
under  the  authority  of  the  Provincial  Parliaments.  It  may  not,  there- 
fore, be  out  of  place  to  give  the  qualification  required  of  jurors  in  one 
of  the  Provinces 

In  the  Revised  Statutes  of  the  Province  of  Quebec,  articles  2618 
and  2619,  it  will  be  found  that,  subject  to  the  exemptions  and  disqual- 
ifications afterwards  provided  for,  the  following  persong  are  qualified 
to  act,  and,  when  duly  chosen  and  summoned  are  bound  to  serve  as 
grand  jurors - 


(i.)  Every  male  person,  domiciled  in  a town  or  city,  containing 
at  least  twenty  thousand  inhabitants,  or  in  the  hanlieue  thereof,  who  is 
entered  upon  the  valuation  roll  as  proprietor  of  immovable  property 
of  a total  value  above  three  thousand  dollars  ; or  as  occupant  or  tenant 
of  immoveable  property  of  an  annual  value  of  above  three  hundred 
dollars. 

(2.)  Every  male  person  domiciled  in  a town  within  the  limits  of 
any  municipality  in  the  counties  of  Gaspe  and  Bonaventure,  and  entered 
upon  the  valuation  roll  as  proprietor  of  immovable  property  of  a 
value  above  one  thousand  dollars,  or  occupant  or  tenant  for  an  annual 
value  above  one  hundred  dollars, 

(3.)  In  all  other  parts  of  the  Province,  every  male  person  domi- 
ciled within  the  limits  of  any  municipality,  any  part  whereof  is  situated 
within  thirty  miles  of  the  place  of  holding  the  court  in  the  district  in 
which  he  resides,  who  is  entered  upon  the  valuation  roll,  as  proprietor  of 
immovable  property  of  a value  above  two  thousand  dollars,  or  occu- 
pant or  tenant  of  immovable  property  of  an  annual  value  of  above 
one  hundred  and  fifty  dollars. 

Subject  to  similar  exemptions  and  disqualifications  the  following 
persons  are  qualified  and  when  duly  chosen  and  summoned  are  bound 
to  serve  as  petit  jurors  : 

(I.)  Every  male  person  domiciled  in  a town  or  city,  containing  at 
least  twenty  thousand  inhabitants,  or  in  the  banlieue  thereof,  who  is 
entered  upon  the  valuation  roll  as  proprietor  of  immovable  property 
of  a total  value  of  at  least  twelve  hundred  dollars,  but  not  more  than 
three  thousand  dollars,  or  as  occupant  or  tenant  of  immovable  prop- 
erty of  an  annual  value  of  at  least  one  hundred  dollars,  but  not  more 
than  three  hundred  dollars. 

2.  Every  male  person  domiciled  within  the  limits  of  any  munici- 
pality in  the  counties  of  Gaspe  and  Bonaventure,  and  entered  on  the 
valuation  roll  as  proprietor  of  immovable  property  of  a total  value  of  at 
least  four  hundred  dollars,  but  not  more  than  one  thousand  dollars ; or 
occupant  or  tenant  for  an  annual  value  of  at  least  forty  dollars,  but  not 
more  than  one  hundred  dollars. 

3.  In  all  other  parts  of  the  province  every  male  per.son  domiciled 
within  the  limits  of  any  municipality  whereof  any  part  is  situated  within 
thirty  miles  of  the  place  of  holding  the  court  in  the  district  in  which  he 
resides,  who  is  entered  upon  the  valuation  roll  as  proprietor  of  imniov- 
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able  property  of  a total  value  of  at  least  one  thousand  dollars,  but  not 
more  than  two  thousand  dollars ; or  as  occupant  or  tenant  of  immov- 
able property  of  an  annual  value  of  at  least  eighty  dollars,  but  not  more 
than  one  hundred  and  fifty  dollars. 

Enough  has  been  said  to  give  an  idea  of  the  qualification  required 
of  jurors.  Let  us  now  look  briefly  at  the  causes  that  are  deemed  suffi- 
cient to  disqualify  a person  from  serving  on  a jury,  or  to  exempt  him 
from  such  service.  In  the  Province  of  Quebec,  by  46  Viet.,  ch.  16,  s.  3, 
the  following  persons  are  disqualified  from  serving  as  grand  or  petit 
jurors : — ■ * I ^ 

1.  Persons  who  have  not  the  necessary  property  qualification, 
except  when  such  persons  are  summoned  as  tales  de  circumstafitibus. 

2.  Persons  under  the  age  of  twenty-one  years. 

3.  Persons  afflicted  with  blindness,  deafness  or  any  other  physical 
or  mental  infirmity  incompatible  with  the  discharge  of  the  duties  of  a 
juror. 

4.  Persons  who  are  arrested  or  under  trial  upon  a charge  of  treason 
or  felony,  or  who  have  been  convicted  thereof. 

5.  Aliens. 

By  46  Viet.,  ch.  16,  s.  4,  and  ch.  34,3.  23,  the  following  persons  are 
exempt  from  serving  as  jurors : — 

I.  Members  of  the  clergy. 

2 Members  of  the  Privy  Council  or  of  the  Senate,  or  of  the  House 
of  Commons  of  Canada,  or  persons  in  the  employ  of  the  government  of 
Canada. 

3.  Members  of  the  Executive  Council,  Legislative  Council  or 
Assembly  of  Quebec,  or  persons  in  the  employ  of  the  government  of 
Quebec  or  of  the  Legislature  of  this  province. 

4.  Judges  of  the  Supreme  Court,  of  the  Court  of  Queen’s  Bench 
and  of  the  Superior  Court,  judges  of  the  sessions,  district  magistrates 
and  recorders. 

5.  Officers  of  Her  Majesty’s  courts. 

6.  Registrars. 

7.  Practising  advocates  and  notaries. 

8.  Practising  physicians,  surgeons,  dentists  and  druggists. 
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g.  Professors  in  universities,  colleges,  high  schools  or  normal 
schools,  and  teachers. 

10.  Cashiers,  tellers,  clerks  and  accountants  of  incorporated  banks. 

I I.  Clerks,  treasurers  and  other  municipal  officers  of  the  cities  of 
Quebec  and  Montreal. 

12.  Officers  of  the  army  or  navy  on  active  service. 

13.  Officers,  non-commissioned  officers  and  privates  of  the  active 
militia. 

14.  Pilots  duly  licensed. 

15.  Masters  and  crews  of  steamboats,  and  masters  of  schooners, 
during  the  season  of  navigation. 

16.  All  persons  employed  in  the  running  of  railway  trains. 

17.  All  persons  employed  in  the  running  of  grist  mills. 

18.  Firemen. 

19.  Persons  above  sixty  years  of  age. 

20.  The  persons  mentioned  in  section  23  of  the  Act  4 and  5 Viet., 
ch.  90 — to  wit,  the  members  of  the  Council  and  of  the  Board  of  Arbitra- 
tion of  the  Montreal  Board  of  Trade. 

The  causes  that  disqualify  persons,  or  exempt  them  from  serving, 
as  jurors,  in  the  offier  provinces  of  the  Dominion,  are  either  the  same 
as  those  in  the  Province  of  Quebec,  or  they  are  similar  to  them. 

Challenge  of  Jurors. — In  order  to  secure  a fair  trial,  the  right  of 
challenging  any  juror  who  may  be  prejudiced  either  against  the  accused 
or  in  his  favor,  is  a very  important  privilege.  The  right  of  challenge 
in  criminal  cases  was  in  use  among  the  Romans.  The  lex  Servilia, 
104  B.C.,  enacted  that  the  accuser  and  the  accused  should  severally 
name  one  hundred  judices,  and  that  each  should  reject  fifty  from  his 
opponent’s  list.  The  remaining  one  hundred  judices  constituted  the 
jury  to  try  the  accused. 

In  England  the  right  to  challenge  for  cause  has  existed  from  very 
early  times.  Both  Glanvil  and  Bracton  speak  of  it  as  well  recognized 
in  their  time. 

The  officer  that  usually  summons  the  jury  is  the  sheriff,  but  if  he 
is  for  any  reason  disqualified  to  do  so,  the  coroner  may  be  requested 
to  return  the  jury.  If  both  the  sheriff  and  the  coroner  are  challenged 
for  partiality  or  some  other  valid  cause,  the  jury  process  may  be  directed 
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to  two  clerks  of  the  court  or  to  two  persons  of  the  county,  named  by 
the  court  and  sworn.  These  persons,  called  elisors^  will  then  name  or 
choose  the  jury. 

There  are  two  kinds  of  challenges  : i,  to  the  array  ; 2,  to  the  polls. 
Each  of  these  is  subdivided  into  {a)  principal  challenge,  and  ip)  chal- 
lenge to  the  favor.  It  is  an  established  rule  that  no  challenge,  either 
to  the  array  or  to  the  polls,  can  be  made  until  the  actual  appearance  of 
a full  jury ; and,  therefore,  it  cannot  be  made  before  the  case  is  called 
for  trial.  A challenge  to  the  array  is  an  exception  to  all  the  jurors 
returned,  taken  collectively,  not  for  any  fault  or  defect  in  the  jurors 
themselves,  but  for  some  partiality  or  default  known  or  suspected  in 
the  officer  by  whom  the  jury  panel  has  been  arrayed.  The  causes  for 
which  a principal  challenge  may  be  made  to  the  array  are  thus  stated 
by  Mr.  Wharton  : “That  the  sheriff  or  other  returning  officer  is  of  kin- 
dred or  affinity  to  the  plaintiff  or  defendant;  that  an  action  of  battery 
is  pending  at  the  suit  of  the  plaintiff  or  defendant  against  the  sheriff,  or 
at  the  suit  of  the  sheriff  against  the  plaintiff  or  defendant ; that  an  action 
of  debt  is  pending  at  the  suit  of  the  plaintiff  or  defendant  against  the 
sheriff,  but  not  if  by  the  sheriff  against  the  plaintiff  or  defendant ; 
that  the  sheriff  or  returning  officer  holds  land  depending  upon  the 
same  title  with  that  in  litigation  between  the  parties  ; that  the  sheriff, 
etc.,  is  under  the  distress  of  the  plaintiff  or  defendant ; that  the 
sheriff  is  council,  attorney,  officer,  servant,  or  gossip  of  either  party,  or 
is  an  arbitrator  in  the  same  matter,  and  has  treated  thereof. 

A challenge  for  favor  is  based  on  circumstances  which  create  or 
imply  at  least  a probability  of  bias  or  partiality  in  the  officer  making 
the  jury  panel,  but  which  is  not  sufficiently  strong  to  amount  to  a 
principal  challenge,  as  that  one  of  the  parties  to  the  suit  is  tenant  to 
the  sheriff,  that  the  son  of  the  sheriff  has  married  the  daughter  of  one 
of  the  parties,  or  the  like.  The  difference  between  a principal  chal- 
lenge to  the  array  and  a challenge  to  the  favor  has  been  thus  explain- 
ed : — “that  the  first,  if  sustained  in  point  of  fact,  must  be  allowed  of 
course  ; the  allowance  of  the  latter  is  matter  of  discretion  only.” 

There  can  be  no  challenge  to  the  array  when  the  jury  process  has 
been  directed  to  elisors,  because  they  were  appointed  by  the  court,  but 
the  individual  jurors  may  be  challenged.  It  is  also  very  doubtful 
whether  a party  has  the  right  of  challenging  a special  jury  or  not. 
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Challenges  to  the  array  are  not  often  resorted  to,  for  if  there  exists  any 
known  cause  by  which  the  sheriff  is  disqualified  to  form  the  jury 
panel,  the  process  will,  at  first,  be  directed  to  the  coroner  or  to  elisors. 

Challenges  to  the  polls  are  exceptions  to  one  or  more  of  the  jurors 
individually  as  they  appear.  These  are  divided,  like  challenges  to  the 
array,  into  {a)  principal  and  {b)  to  the  favor.  Principal  challenges 
are  said  to  be  of  four  kinds:  (i)  propter  honoris  respectum  ; as,  if  a 
lord  of  parliament  be  empanelled  on  a jury,  he  may  challenge  himself, 
or  he  may  have  his  writ  of  privilege,  but  it  is  doubtful  if  either  of  the 
parties  to  the  suit  has  the  right  to  challenge  him  ; (2)  propter  defectum^ 
that  the  juror  is  not  qualified,  as  in  the  case  of  an  alien,  or  in  that  cf 
one  who  is  disqualified  for  the  want  of  a sufficient  estate  or  property  ; 
(3)  pi'opter  affectum^  when  there  is  a well-grounded  suspicion  of  bias 
or  partiality  : (4)  propter  delictum^  as,  where  one  called  as  a juror  has 
been  convicted  of  some  offence  that  effects  his  credit,  and  renders  him 
infamous,  or,  in  other  words,  when  he  has  ceased  to  be  considered  in 
law  a probus  et  legalis  homo. 

A challenge  to  the  polls  for  favor  is  of  the  same  nature  as  the 
challenge  propter  affectum,  but  the  cause  for  suspicion  of  bias  or 
partiality  is  not  so  well  grounded. 

The  trial  of  challenges  to  the  array  is  in  the  discretion  of  the 
court,  being  sometimes  tried  by  two  of  the  coroners,  sometimes  by 
two  of  the  jurors,  and  sometimes  by  the  court  itself. 

Challenges  to  the  polls,  if  to  the  favor,  are  usually  determined  by 
triors,  who,  if  the  first  juror  called  be  challenged,  are  two  indifferent 
persons  named  by  the  court.  These  triors  are  superseded  by  the  first 
two  jurors,  who  having  been  found  indifferent,  are  sworn.  These  two 
try  challenges  to  the  favor  made  respecting  the  rest  of  the  jury. 

In  criminal  cases,  challenges  may  be  made,  either  on  the  part  of 
the  crown  or  on  the  part  of  the  accused,  both  to  the  array  and  to  the 
polls,  for  the  causes  for  which  they  may  be  made  in  civil  cases.  In 
capital  cases  the  prisoner,  in  favorem  vitae,  is  allowed  in  addition 
to  challenges  for  cause,  to  challenge  peremptorily,  that  is,  with- 
out giving  any  cause,  a certain  number  of  jurors.  In  England,  the 
number  of  peremptory  challenges  allowed  a prisoner,  in  cases  of 
treason,  is  limited  to  thirty-five,  and  in  cases  of  felony  to  twenty. 
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When  a prisoner  challenges  he  must  do  so  as  the  juror  “ comes 
to  the  book  to  be  sworn,  and  before  he  is  sworn,”  Theroretically,  the 
crown  has,  in  England,  no  right  to  challenge  without  showing  cause, 
but  the  cause  of  challenge  need  not  be  assigned  “ until  the  whole  panel 
is  gone  through,  and  unless  there  cannot  be  a full  jury  without  the 
persons  so  challenged.”  It  has  been  truly  said  that  “ the  practical 
effect  of  this  rule,  therefore,  is,  that  the  crown  has  the  benefit  of 
peremptory  challenges,  provided  it  takes  care  that  a sufficient  number 
are  left  on  the  panel  unchallenged,  so  as  to  make  a full  jury.” 

In  Canada,  a person  put  on  trial  may  peremptorily  challenge 
‘‘twenty  in  case  of  indictment  for  treason  or  felony  punishable  with 
death,  or  twelve  in  case  of  indictment  for  any  other  felony,  or  four  in 
case  of  indictment  for  misdemeanor.”  Any  peremptory  challenges 
above  these  numbers  will  be  void,  but  any  number  of  jurors  may  be 
challenged  for  cause. 

In  the  Revised  Statutes  of  Canada,  chapter  17 1,  section  164,  it 
is  provided  that  “in  all  criminal  trials,  four  jurors  may  be  peremptorily 
challenged  on  the  part  of  the  crown  ; but  this  shall  not  be  construed 
to  affect  the  right  of  the  crown  to  cause  any  juror  to  stand  aside  until 
the  panel  has  been  gone  through,  or  to  challenge  any  number  of  jurors 
for  cause.” 

It  is  our  law  also  that  whenever  at  the  trial  of  a case  “ the  panel 
has  become  exhausted  by  challenges,  or  default  of  jurors  by  non- 
attendance,  or  not  answering  when  called,  or  from  any  other  cause,  and 
a complete  jury  for  the  trial  of  such  case  cannot  be  had  by  reason 
thereof,  the  court  may  in  its  discretion,  order  the  sheriff  or  other 
proper  officer  forthwith  to  summon  such  number  of  good  men  of  the 
district,  county  or  place,  whether  on  the  roll  of  jurors  or  otherwise 
qualified,  or  not,  as  the  court  deems  necessary  and  directs,  in  order  to 
make  up  a full  jury.”  The  jurors  summoned  in  this  way  are  called 
^a/es  de  circumst antibus.  Their  names  are  added  to  the  jury  panel  of 
the  case  for  which  they  have  been  summoned,  and  whether  otherwise 
qualified  or  not,  they  are  deemed  qualified  as  jurors  for  that  case. 
They  are  subject  to  be  challenged,  to  be  directed  to  stand  aside,  and 
are  liable  to  punishment  for  default,  in  the  same  way  as  jurors  that  are 
summoned  in  the  regular  manner. 
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Challenging  jurors  is  a very  important  right  that  will  continue  as 
long  as  trial  by  jury  will  form  part  of  our  judicial  procedure.  It  is, 
however,  a right  that  has  sometimes  been  grossly  abused  for  the  pur- 
pose of  delaying  the  course  of  justice.  This  was  notoriously  shown 
recently  in  choosing  the  jury  for  the  trial  of  the  murderers  of  Dr. 
Cronin  at  Chicago. 

Trial. — At  a trial  before  a jury  the  following  may  be  taken  as  the 
general  method  of  procedure.  In  criminal  trials,  after  the  grand  jury 
has  found  a true  bill,  the  prisoner  is  arraigned,  that  is,  he  is  brought 
before  the  court  to  answer  to  the  crime  with  which  he  is  charged.  He 
is  called  upon  by  name,  and,  the  indictment  being  read  to  him,  he  is 
requested  to  say  whether  he  is  guilty  or  not  guilty.  If  he  pleads  “ not 
guilty”  he  must  stand  his  trial.  The  jury  are  then  called  (challenges 
being  made,  or  direction  given  to  stand  aside),  and  sworn.  The 
counsel  for  the  prosecution  addresses  the  jury,  and  gives  certain 
explanations  respecting  the  case  that  is  to  be  tried  before  them.  The 
witnesses  for  the  prosecution  are  then  called.  Each  witness  is  then 
sworn  (but  in  some  instances  the  witness  is  allowed  to  make  a solemn 
declaration  that  he  will  tell  the  truth),  and  then  examined,  first  by  the 
prosecuting  counsel,  then  cross-examined  by  the  accused  or  his  counsel, 
and.  if  thought  desirable,  re-examined  by  the  prosecuting  counsel. 
After  the  case  for  the  prosecution  is  closed,  the  counsel  for  the  defense 
addresses  the  jury,  and  if  he  has  any  witnesses,  he  calls  them.  They 
are  examined,  cross-examined  and  re-examined,  in  the  same  manner  as 
the  witnesses  for  the  prosecution  were  examined.  The  judge  during 
the  trial  decides  points  of  law,  and  admonishes  the  counsel  and  witnes- 
ses, reminding  them,  when  necessary,  of  their  duties.  At  the  close  of 
the  trial  he  sums  up  the  evidence,  explaining  any  points  of  law  that 
may  arise,  and  states  clearly  to  the  jury  the  question  they  have  to 
decide.  He  takes  care,  however,  to  inform  them  that  it  is  for  them 
exclusively  to  say  whether,  from  the  evidence  laid  before  them,  they 
think  the  prisoner  guilty  or  not  guilty.  The  jury  must  be  unanimous 
in  their  decision.  If  they  find  it  difficult  to  agree,  they  are  locked  up  a 
reasonable  time — generally  six  hours,  although  sometimes  longer,  even  all 
night — without  food.  On  this  point  the  law  is  not  now  so  severe  as  it 
was  in  former  times.  They  may  in  the  discretion  of  the  court  be  allowed 
food,  heat  and  other  conveniences.  The  rule  has  even  been  so  far 
relaxed  in  Canada  that  “ in  all  criminal  cases  less  than  felony,  the  jury 
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may,  in  the  discretion  of  the  court,  and  under  its  direction  as  to  the 
conditions,  mode  and  time,  be  allowed  to  separate  during  the  progress 
of  the  trial.”  If  the  jury  cannot,  after  a reasonable  time,  agree,  they 
are  discharged  without  returning  a verdict.  The  prisoner  has  not  been 
tried  and,  therefore,  a new  jury  are  summoned,  and  the  trial  proceeds 
as  before. 

If  the  jury  find  the  prisoner  guilty,  it  is  the  duty  of  the  judge  alone 
to  pronounce  the  sentence ; and  it  is  a general  rule  that  no  new  trial 
can  be  had  in  criminal  cases,  even  if  an  error  has  been  committed  by 
the  judge  or  jury.  The  remedy  is  to  petition  the  crown  to  pardon  the 
prisoner  or  commute  the  sentence.  A new  trial  may,  however,  be 
granted  in  some  cases.  Chapter  174,  section  268,  of  the  Revised 
Statutes  of  Canada;  reads : “ A new  trial  shall  not  be  granted  in 
any  criminal  case,  unless  the  conviction  is  declared  bad  for  a cause 
which  makes  the  former  trial  a nulity,  so  that  there  was  no  lawful  trial 
in  the  case.  Provided  that  a new  trial  may  be  granted  in  cases  of  mis- 
demeanor in  which,  by  law,  new  trials  may  now  be  granted,  and  that 
nothing  herein  contained. shall  interfere  with  the  power  of  the  Supreme 
Court  of  Canada  to  grant  a new  trial  as  provided  in  the  Supreme  and 
Exchequer  Act.” 

Some  writers  have  expressed  their  regret  that  there  is  in  criminal 
cases  no  appeal  to  a higher  court,  similar  to  the  appeal  in  civil  cases. 
It  has  been  suggested  that  “ A fresh  trial  might  be  granted  upon  a 
certificate  of  the  judge  that  he  was  not  satisfied  with  the  verdict.  This 
would  prevent  any  abuse  of  the  privelege,  and  give  the  prisoner  a legal 
right  to  have  the  verdict  against  him  reconsidered.  In  cases  where  the 
judge  declined  so  to  certify,  there  seems  to  be  no  reason  why  an  ap- 
peal should  be  allowed  ; for  it  might  then  be  assumed  with  sufficient 
certainty  that  the  accused  was  guilty.”  There  is,  however,  now  really 
no  hardship.  The  judge  presiding  at  the  trial  may  suspend  sentence 
until  he  can  obtain  the  opinion  of  the  other  judges  on  doubtful  points  ; 
and  there  is  always  the  right  of  appeal  to  the  crown,  when  the  proper 
officers  will,  if  the  application  is  reasonably  supported  by  evidence, 
take  the  case,  with  all  the  attending  circumstances,  into  careful  con- 
sideration, and  if  in  their  opinion  the  conviction  should  not  have  been 
made,  or  if  they  deem  the  punishment  too  severe,  pardon  or  commuta- 
tion of  the  sentence  will  be  granted. 
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tn  civil  cases  the  trial  is  held  before  the  jury  after  the  parties  to 
the  suit  have  come  to  an  issue — when  one  party  distinctly  asserts  some 
fact  which  is  material  to  the  cause,  and  the  other  party  as  distinctly 
denies  it.  After  the  jurors,  common  or  special,  have  been  sworn,  they 
are  addressed  by  the  plaintiff  s counsel,  witnesses  are  called  and  sworn, 
examined,  cross-examined,  and,  if  considered  necessary,  re-examined. 
The  jury  is  again  addressed  by  counsel,  and  the  judge  sums  up.  After 
deliberation  the  jury  return  their  verdict.  From  the  verdict  of  the  jury 
an  appeal  to  a higher  court  may  be  made,  or  a motion  may,  for  certain 
reasons  already  given,  be  made  for  a new  trial.  If  neither  appeal,  nor 
motion  for  a new  trial,  be  made,  judgment  will  be  given  in  accordance 
with  the  jury’s  verdict. 

Conclusion, — Probably  upon  no  other  institution  of  any  country 
has  more  praise  been  lavished  than  upon  the  jury  system,  and  prob- 
ably upon  no  other  institution  of  our  country  have  more  severe 
strictures  been  passed.  Upon  a general  view  of  the  system,  the  truth 
seems  to  be  that  it  hardly  deserves  all  the  praise  .bestowed  upon  it, 
and  on  the  other  hand,  that  the  opponents  of  the  system  have  under- 
valued its  real  merits.  It  is  true  that  in  England,  juries  have  fre- 
quently made  a firm  and  noble  stand  for  the  due  administration  of 
justice,  and  for  the  maintenance  of  the  liberty  of  the  subject  against 
the  oppression  of  the  crown  and  its  partisans.  Let  them  have  all  the 
honor  due  them  for  having  done  so.  It  is  also  true  that  jurors  have 
often  been  intimidated,  browbeaten,  cajoled,  and  bribed,  and  have 
given  verdicts  notoriously  unjust.  On  the  whole,  juries  have  largely 
partaken  of  the  character  of  the  time.  Men  in  high  stations  have,  at 
times,  been  unscrupulous  and  dishonest ; judges  have  accepted  bribes 
and  given  iniquitous  decisions.  To  expect  perfection  in  juries,  is  to 
look  for  infallibility  in  a human  institution,  a divine  attribute  in  human 
nature. 

No  part  of  the  jury  system  has  been  more  severely  criticised  than 
the  rule  requiring  unanimity  in  the  verdict  of  the  jury.  It  has  been 
characterized  as  “ that  preposterous  relic  of  barbarism,”  “ no  less  ex- 
traordinary than  barbarous,”  “ repugnant  to  all  experience  of  human 
conduct,  passions  and  understandings,”  “the  illogical  unanimity 
system,  which  has  become  a great  source  of  corruption  and  consequen : 
denial  of  justice,”  “ an  antique  absurdity  which  has  too  long  fettered 
the  administration  of  justice.”  In  many  places,  including  this  Pro- 
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vmce,  unanimity,  in  civil  cases  is  not  required.  The  verdict  of  three- 
fourths,  or  of  two-thirds,  or  in  some  places  of  a bare  majority  of  the 
jury,  is  sufficient.  In  Scotland,  the  jury  in  criminal  cases  consists  of 
fifteen  men,  a majority  of  whom  decides  ; but  wherever  the  English 
law  has  prevailed,  the  rule  is  that  in  criminal  trials  the  verdict  of  the 
jury  must  be  unanimous;  and  it  is  probably  to  the  advantage  of 
society,  that  the  rule  requiring  unanimity  in  verdicts  in  criminal  trials 
should  be  preserved.  Although  it  gives  to  a few  jurors — or  even  to 
one — power  to  defeat  the  ends  of  justice,  it  also  shows  that,  while 
even  one  juror  conscientiously  opposes  a verdict  of  guilty,  there 
must  be  some  doubt  respecting  the  justice  of  a condemnation,  and 
it  is  more  in  accordance  with  the  best  part  of  our  nature  that  a 
criminal  should  occasionally  be  acquitted  than  that  an  innocent  per- 
son should  be  unjustly  condemned. 

Changes  will,  no  doubt,  be  made  in  the  jury  system,  as  well  as 
in  all  other  systems,  to  suit  the  altered  circumstances  of  the  times. 
Tempora  7niitantiir^  et  nos  mutamur  in  illis. 


